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OPINION FILED AUGUST 5, 2010

Hearing before Administrative Law Judge O. Milton Fine II on May 19, 2010, in Conway,
Faulkner County, Arkansas.

Claimant pro se.

Respondents represented by Mr. Guy Alton Wade, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On May 19, 2010, the above-captioned claim was heard in Conway, Arkansas.  A

prehearing conference took place on March 29, 2010.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the issues and respective contentions,

as amended, were properly set forth in the order.

Stipulation

The parties reached no stipulations at the pre-hearing conference.  However, they

did reach one at the hearing.  This stipulation, which I accept, is:

1. If called to testify on matters other than on which he gave his hearing

testimony, Harold Bailey would corroborate Claimant.
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Issue

At the hearing, the parties agreed that all of the issues set forth in Commission

Exhibit 1 would be reserved except for the following:

1. Whether Claimant was an employee of Respondent Superior Chevrolet.

Contentions

The respective contentions of the parties are:

Claimant:

1. Claimant contends that she sustained a compensable injury on or about

November 7, 2008 and is entitled to all benefits arising therefrom.

Respondents:

1. Respondents contend that the claimant was not an employee of Superior

Chevrolet and was not working in the course and scope of any employment

with them at the time of the alleged accident on November 7, 2008.

2. The claimant was an independent contractor and is not entitled to any

benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulation set forth above is reasonable and is hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that she was

an employee of Respondent Superior Chevrolet.

PRELIMINARY RULINGS

Admissibility of Claimant’s Proffered Exhibit 1

At the hearing, Claimant moved for the admission of what had been pre-marked as

Claimant’s Exhibit 1.  Respondents voiced the following objection:

Your Honor, that’s a cumulative exhibit that has been presented–I saw those
documents for the first time this morning.  Those were to have been
provided, in accordance with your order, at least seven days prior to today’s
date.  In addition, we had asked for any and all documents which were going
to be entered as exhibits at the hearing as a part of our interrogatory
responses.  It was Number 21, specifically the question, at that time, was
“Please identify each and every document or writing you intend to introduce
into evidence at the hearing of this claim.  You are requested to produce a
copy and attach those to your answers as interrogatories.”  There are no
attachments.  And the response to 21, was ‘Unsure, none at this time.”  So
not only did we ask for them as a part of discovery and were not provided
those, we also were not provided those within the seven-day period.  So on
the cumulative exhibit, we would object to those.

I permitted the exhibit to be proffered, and held off questioning Claimant concerning this

matter until she was under oath.  In the course of her testimony, the following exchange

took place:

Q. You–I told you that I would ask you, at the time you were up on the
stand, about this, because I wanted you to be under oath and be
testifying.  Mr. Wade has said that he was not provided these
documents by you; is that correct?  Have you provided any of these
documents to Mr. Wade?
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A. Probably not.
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The prehearing order in this case, Commission Exhibit 1, provides in pertinent part:

Exhibits and the identity of witnesses must be exchanged at least seven (7)
days prior to the hearing.  All depositions must be completed prior to the
hearing.  Medical reports must be exchanged at least seven (7) days prior
to the hearing pursuant to Ark. Code Ann. § 11-9-705(c).  Evidence not
disclosed in compliance with this Order shall not be considered as evidence
unless prior permission of the Commission is obtained and for good cause
shown.

Claimant by her own admission did not comply with the order by furnishing her

proffered exhibit to Respondents at least seven days prior to the hearing.  Respondents

did not consent to a waiver of this violation.  Under the statute, I have the discretion to

admit or exclude the evidence.  See Coleman v. Pro Transportation, Inc., 97 Ark. App. 338,

249 S.W.3d 149 (2007).  However, under the circumstances presented here I cannot

properly admit the evidence.  Nothing before me excuses her failure to provide these

documents within the requisite period.  Hence, Claimant’s Proffered Exhibit 1 will not be

admitted into evidence, and will not be considered.  See Jobe v. St. Vincent

North/Sherwood, 2005 AWCC 109, Claim No. F105594 (Full Commission Opinion filed

May 27, 2005), aff’d sub nom. St. Vincent Health Systems v. Jobe, No. CA 05-823 (Ark.

Ct. App. Feb. 8, 2006)(unpublished).

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant; her husband, Harvey Bailey; Robert

Davis; and Michelle Bray.
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Other than the prehearing order discussed above, the sole exhibit admitted into

evidence in this case was Respondents’ Exhibit 1, medical records of Claimant, consisting

of one index page and five numbered pages thereafter.

Testimony

Virginia Bailey.  Under questioning from me (due to her pro se status), Claimant

testified that she is 75 years old.  She was involved in a motor vehicle accident on

November 7, 2008.  Claimant and her husband, Harvey, traveled to an automobile

dealership in Missouri and picked up a vehicle to transport it back to Conway for Superior

Chevrolet (“Superior”).  After retrieving the vehicle, the Baileys ate in a restaurant in Poplar

Bluff, Missouri.  Thereafter, while traveling in separate vehicles, they encountered three

combines.  At some point thereafter, Claimant was involved in a collision that resulted in

her hospitalization and loss of consciousness for four days.

With respect to the job she was performing at the time of wreck, Claimant stated she

and her husband performed “dealer trades” for Superior.  She explained this business as

follows:

[T]hey have transactions on the sales of vehicles.  And they don’t have them
in stock, and they’re at another dealership.  So we would go to the other
dealership in the other town to pick up the other one.  And they needed a
second driver to bring back both vehicles.

Claimant testified that she “was the second driver.”  Her husband drove the newly-acquired

vehicle, while she drove the one that Superior had supplied that had transported them to

Missouri.  This was always her role on such trips.  While Claimant stated that she regularly

did these jobs for Superior, when asked about the frequency of them she added:
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Not very often.  It was–it was when they would call me.  And we never–we
never knew.  It’s whenever the manager of that department would have a
transaction and they needed drivers, then he would call and ask that we do
it.

The trips were so infrequent, in fact, that she estimated that she was only paid $500 to

$700 by Superior in 2008.  She guessed that at least 12 trips took place that year.

However, her husband went on some trips without her–when there was a straight trade of

vehicles.  Even on these outings, however, Claimant sometimes accompanied Mr. Bailey

and did some of the driving.  In such instances, only he was paid for the job.  The jobs

were assigned by Robert Davis, a department manager at Superior.

According to Claimant, she and her husband were each compensated at the rate

of 25 cents per mile on both legs of such trips.  They were paid separately by check.  No

IRS Form W-2 or 1099 was supplied at the end of the year; rather, the dealership merely

contacted the couple by phone to give them the amount of their total compensation for the

year.  They were informed that their compensation was not enough to require the

generating of a document.  Superior reimbursed the couple for expenses such as gas,

meals and lodging.

With respect to equipment, Claimant stated that Superior supplied only the vehicle

they rode in to the other dealerships.  Other things the couple used, such as a cell phone

and walkie-talkies to stay in communication with each other, were their own.  They did not

have an office at Superior, nor did they have business cards identifying them as

employees of the dealership.  Claimant’s testimony was that the dealer trades were the
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only jobs she performed for Superior.  She was not provided an employment manual by

Superior, nor  given an orientation.

She stated that they were “on call” to work for Superior; according to Claimant, the

manager would phone and say, “We have–we have a dealer trade; will you do it?”  Only

in one instance did Claimant turn down a job.  One time, four drivers were needed, and

Claimant’s neighbors were recruited.  These individuals received the same rate of pay as

the Baileys.  On occasion, the job was a rush.  In fact, with respect to the trip at issue,

Claimant and her husband took the dealership vehicle home the night before the trip and

left the next morning at 6:00 a.m. because the Superior customer was in a hurry to get the

truck that was being retrieved from Missouri.

When questioned by Respondents, Claimant reiterated that she was paid by the

mile.  The dealership did not withhold any of her earnings for taxes, Medicare,

unemployment insurance, workers’ compensation or health insurance.  Her Medicare

supplemental insurance, which has paid for some of her treatment, was not obtained

through Superior.  Claimant was not required to work a certain number of hours, and did

not have to carry a device to be on-call.  She was free to turn down a job.  The work was

not full-time in nature.  According to Claimant, she is retired and began drawing Social

Security benefits at age 65.

She was required to be a licensed driver; Superior supplied no training for the job.

The dealership did not require the Baileys to go a certain route on trips.  They could stop

whenever and wherever they wanted on trips, and did not clock in.  There was no contact

with Superior during the trips.  No employment contract with Superior existed.  She did not
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interview for the job.  Claimant had no role in the transactions that related to the vehicle

trades.

When shown the medical records that comprise Respondents’ Exhibit 1, Claimant

testified that she did not fill in any of the information reflected on them.  Her husband did

perform some of this.  None of the forms in the exhibits reflect that she was employed by

Superior or that her injuries from the motor vehicle accident were work-related.

Under further questioning from me, Claimant stated that she retired from the retail

field in 1990.  Thereafter, her work for Superior was her only work outside the home.

When questioned by Respondents, she testified that she signed the form on page

five of Respondents’ Exhibit 1.  She stated that her husband did not fill out the form

improperly.

Harvey Bailey.  Under questioning from me, Mr. Bailey testified that he is 74 and the

husband of Claimant.  He stated that he disagreed with her testimony concerning the tools

provided her by Superior.  The dealership gave the couple a dealer license plate and proof

of insurance to use on dealer trades.  Mr. Bailey used his own screwdriver or one from

Superior to attach the plate to the vehicle to be brought back to Conway.  No one from the

dealership told him that this was part of his job.  The proof of insurance was placed in that

vehicle.  The couple did not use their own proof of insurance for these trips; coverage was

provided through Superior.  Mr. Bailey also stated Claimant’s testimony was in error

concerning her post-retirement employment; she has also handled dealer trades for

another dealership prior to working for Superior.
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His testimony was that in addition to delivering a check to pay for the vehicle, they

had to take along finance papers and have them signed on occasion.  In addition, the

odometer mileage would be filled in on the documents.  Mr. Bailey stated that he would

also witness the signature of the person buying the vehicle, and would sign the document

where the seller was supposed to sign.  He signed on behalf of Superior, but Claimant

never did.  The check was carried in his own briefcase.

When shown Respondents’ Exhibit 1, Mr. Bailey testified that he was the one who

supplied the information concerning Claimant’s employment to these providers.

Under questioning from Respondents, Mr. Bailey stated that except for the

instances set out above, he agreed with his wife’s testimony concerning her job status and

relationship to Superior.

Robert Davis.  Called by Respondents, Davis testified that he is the inventory sales

manager at Superior.  As part of his position, he is in charge of dealer trades.  He stated

that there was no contract or other type of agreement between Superior and the Baileys.

They never participated in employee orientation or were provided an employment manual.

The couple did not have business cards showing them to be employed by the dealership.

They were not given any training, but were expected be licensed drivers.

When called about a dealer trade trip, they had the option of turning the job down.

There was no requirement that they accept a certain number of jobs.  Davis stated that

when the Baileys went on a dealer trade trip, he did not dictate their departure or return

times, the route they were to take, or when they could stop.  They were not directed to
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drive a certain speed or to report in.  He merely gave a packet that had the name and city

of the dealership, the vehicle they were to pick up, and keys to the vehicle to be used.

Davis confirmed that the Baileys were compensated by the mile and were

reimbursed for expenses they incurred on the trips.  No type of withholding was taken from

their pay.  The dealer trades occurred randomly; no promise or guarantee is made as to

when or how many of the jobs will arise.

Under questioning from me, Davis stated that he never contacted Claimant about

a dealer trade; he always dealt with Mr. Bailey.  Superior has had others who did the

dealer trades; there was one during November 2008.  The arrangements with these others

were the same as that with the Baileys.  Davis turned in the expense receipts from the trips

to the corporate office for processing.  He was not involved in the preparation of any

finance paperwork that was given to them to deliver; that was the job of the finance

manager.  Davis did not know if Mr. Bailey signed any documents on behalf of Superior.

He was not aware of the Baileys performing any jobs for Superior other than dealer trades.

They may also have transported vehicles to be altered instead of traded.

When the Baileys were going to retrieve a dealer trade, but were not taking a

vehicle that was part of such a trade, their transportation was a used vehicle supplied by

the dealership.  No specialized tools were assigned to them.  Mr. Bailey occasionally put

a dealer plate on the vehicle that was returning to Conway.

Under further questioning from Respondents, Davis stated that he never had a

conversation with the Baileys in which he outlined any specific relationship that Superior

would have with them with respect to dealer trades.
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When examined further by me, Davis stated that the parties had nothing in writing

concerning their relationship.

Michelle Bray.  Called by Respondents, Bray testified that she is the officer

manager for Superior and three other dealerships under the corporate umbrella in

Conway.  She stated that the Baileys submitted receipts for mileage, gas, meals and other

expenses, and were paid accordingly.  She stated that Claimant and her husband were set

up as an accounts payable vendor because they were contract labor.  Forms 1099 would

have been issued if the amount paid for mileage in any given year was at least $1,200.00.

They were not furnished with W-2 forms, and withholding was not taken from their checks,

because they were not employees of the dealership.  They did not qualify for health

insurance or other benefits because of their status as contract labor.  The Baileys were not

required to show up at Superior on a regular basis, and received no training.  They were

not required to accept a given job, or even a minimum number of jobs.  The couple was

never given specific instructions concerning routes to take.  Mr. Bailey never called for

permission to take a third party on a trip, but such an action would have been okay.

As part of her job, Bray completes quarterly reporting statements to the Federal

Government and to the State of Arkansas that list, inter alia, the employees of Superior.

The Baileys have never been part of such a listing there.

Under questioning from me, Bray stated that she has never seen a document that

was signed by Mr. Bailey on behalf of the dealership.  Title transfer paperwork was

handled by her office; he would not have signed over the title of a vehicle.  She was

unaware of him signing any repair paperwork on behalf of Superior, either.  According to
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Bray, in a normal transaction the parties would simply swap envelopes.  She stated that

he might have signed something that verified the odometer reading.  Bray denied that

anyone in her office would have called the Baileys to give them the amount they earned

in a given year; however, she admitted that he may have called her and that she supplied

the information in a call in that fashion.

Under further questioning by Respondents, Bray reiterated that Mr. Bailey never

signed any document on behalf of the dealership.  An odometer statement is merely a

representation by a witness as to its reading.

Exhibits

Respondents’ Exhibit 1.  Claimant’s medical records in this exhibit reflect the

following:

In her registration at Harris Hospital on November 7, 2008, Claimant’s occupation

is listed as “RETIRED.”  (Emphasis in original)  No employer is listed.  Her health coverage

was represented to be Medicare and a supplement plan.  In a form filled out on December

30, 2008 and signed by her at Surgical Associates of Conway, PLC, Claimant’s present

occupation is listed as “Housewife.”  At another point in this form, on the blank next to

“Employer,” the word “Retired” has been written thereon.

ADJUDICATION

At the outset, Claimant’s employment status at the time of the alleged motor vehicle

accident must be determined.  If she does not meet the definition of “employee” contained

in Ark. Code Ann. § 11-9-102(9)(A) (Supp. 2009), her alleged injury is not one governed

by the provisions of the Arkansas Workers' Compensation Act.  Whether a claimant was
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an independent contractor or an employee at the time she was injured is a question of fact.

Moore v. Long Bell Lumber Co., 228 Ark. 345, 307 S.W.2d 533 (1957); Franklin v.

Arkansas Kraft, Inc., 5 Ark. App. 264, 635 S.W.2d 286 (1982).  It turns on a number of

factors related to the alleged employer's right to control and of factors related to the

relationship of the work to the alleged employer's business.  These have been set out in

D. B. Griffen Warehouse, Inc. v. Sanders, 336 Ark. 456, 986 S.W.2d 836 (1999):

1. The extent of control which, by the agreement, the master may exercise over
the details of the work;

2. whether or not the one employed is engaged in a distinct occupation or
business;

3. the kind of occupation, with reference to whether in the locality, the work is
usually done under the direction of the employer or by a specialist without
supervision;

4. the skill required in the particular occupation;

5. whether the employer or the workman supplies the instrumentalities, tools,
and the place of work for the person doing the work;

6. the length of time for which the person is employed;

7. the method of payment, whether by the time or by the job;

8. whether or not the work is a part of the regular business of the employer;

and

9. whether or not the parties believe they are creating the relation of master
and servant; and whether the principal is or is not in business.

(citing Restatement (Second) of Agency § 220).  See Dickens v. Farm Bureau Mutual Ins.

Co., 315 Ark. 514, 868 S.W.2d 476 (1994).
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This list is not exhaustive; there may be other factors worthy of consideration.

Furthermore, some of the factors set out above may not be relevant in a given case.  It

falls to the Commission to accord weight to the factors to arrive at a determination.

Franklin, supra.  However, the Supreme Court has stated that the "right of control" is the

primary factor in determining whether the relationship is one of agency or independent

contractor.  Riddell Flying Svc. v. Callahan, 90 Ark. App. 388, 206 S.W.2d 284 (2005).

Under Ark. Code Ann. § 11-9-705(a)(3) (Supp. 2009), Claimant must prove by a

preponderance of the evidence that Superior Chevrolet was her employer.  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, ___ S.W.3d ___; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

In light of the evidence adduced at the hearing, I find that Claimant has not proven

by a preponderance of the evidence that she had any type of relationship with Superior

other than that of independent contractor.  With respect to the first factor, the evidence

before me shows that Claimant did not have any formal agreement with the dealership.

Little if any control was exercised over the performance of her responsibilities.  No
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mandated departure or arrival time was given for the trips to execute dealer trades.  The

route to be taken, stops along the way, and even whether third parties could ride along

was not spelled out.  Claimant was not even required to accept a particular assignment,

or even a minimum number of them.  Simply put, Claimant had substantial latitude in her

role.

As for Factors 2-4, Claimant did not have her own business.  She had previously

performed this role for another dealership.  This is clearly not a distinct and skilled

occupation; in fact, the sole prerequisite was a valid driver’s license.  Claimant was not

recruited directly; rather, her husband job her involved in the work.  And the nature of the

task was such that at one point when two extra drivers were need for a particular job, the

Baileys merely recruited their neighbors.  No evidence showed that this work is usually

done under the direction of the employer.   With respect to the level of supervision

exercised over such drivers in the locality, the evidence again showed that this was

minimal.

In reference to the fifth factor, Superior supplied the primarily tool of the job:  the

vehicle(s) to be driven.  This was to be expected; it was a car dealership.  Claimant drove

the vehicle that was not being traded, but merely served as transportation.  Superior also

gave them a dealer tag to place on the newly-acquired car and proof of insurance for the

vehicles driven.  Other items, such as walkie-talkies, a cell phone, and briefcase, was

supplied by Claimant or her husband.

Regarding Factors 6-7, while Claimant had not been doing jobs for Superior very

long, the length of their relationship was indefinite.  She was not paid by the hour, but
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rather by the distance driven on a particular job–at the rate of 25 centers per mile.  Dealer

trades, as Claimant and Davis confirmed, only occurred sporadically.  They were so

infrequent that Claimant made only $500 to $700 in 2008 and took only 12 or so trips for

the dealership.  As the exhibits and the testimony showed, Claimant during the period at

issue was paid as an independent contractor rather than an employee.  There was no

withholding taken from her pay; she was not even provided a Form 1099 (as opposed to

a W-2) because her earnings did not meet the $1,200.00 threshold for its use.  She was

reimbursed for her expenses.  But it is noteworthy that in Callahan v. Riddell Flying

Service, 2004 AWCC 49, Claim No. E702846 (Full Commission Opinion filed March 12,

2004), aff’d, 90 Ark. App. 388, 206 S.W.3d 284 (2005), the Commission stated that

whether the claimant received a 1099 or a W-2 is only one factor and not dispositive of the

issue of whether a claimant is an employee.

Under the eighth factor, selling vehicles was Superior’s regular business; in fact,

it was the only business mentioned at the hearing.  The dealer trades with which Claimant

was involved were merely a means to this end, and not a business unto itself.

As for the final factor, the evidence as to the parties’ understanding of their

relationship points more to one of independent contractor.  Claimant was not interviewed

by Superior, but instead was recruited by her husband.  Neither of them had offices at

Superior, or business cards showing them to be employees of the dealership.  They were

not expected to come to the business on any regular basis.  Claimant was not provided

with an employment manual or given an orientation.  She had no contract with Superior.

Regardless of the conflicting evidence concerning whether Mr. Bailey executed paperwork
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on behalf of the dealership, Claimant clearly never performed such a task.  Neither of them

were ever listed as employees in the company’s quarterly reports.  In summary, nothing

about Claimant’s arrangement with Superior points to that being an employee as opposed

to an independent contractor.

Claimant’s representations in two medical forms following the vehicle accident

confirm this.  Her husband filled these out, and never listed Superior as her employer.  To

the contrary, she was listed as a housewife and/or retired.  Claimant’s signature is on one

of the forms.

The balance of the factors, particularly the principal one–control–clearly favors the

finding that Claimant was an independent contractor of Superior Chevrolet.  Hence,

Respondents are not responsible for Claimant’s alleged injury for purposes of the

Arkansas Workers’ Compensation Act.
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CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


