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LONOKE COUNTY COUNCIL ON AGING, EMPLOYER RESPONDENT

FIRSTCOMP INSURANCE COMPANY,
INSURANCE CARRIER RESPONDENT

OPINION FILED DECEMBER 16, 2010

Hearing before Administrative Law Judge Elizabeth W. Hogan on September 17,
2010, at Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Thomas W. Mickel, Attorney at Law, Conway,
Arkansas.

Respondents represented by Mr. Randy P. Murphy, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits, anatomical impairment, and

attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury as

defined by Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on April

27, 2009, at which time the claimant was earning sufficient wages to be entitled to

a compensation rate of $195.00/$154.00.

The claimant contends she fractured her right foot on April 27, 2009.  She

required surgery in July, 2009, by Dr. Burks.  She seeks payment of medical
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expenses, temporary total disability benefits from April 27, 2009, to May 9, 2010,

a 7% rating, and attorney’s fees based on Dr. Burks’ report of May 10, 2010.

The respondents contend the claimant did not sustain an injury in the course

and scope of her employment.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaires and the claimant’s exhibit packet

contained in the transcript.

The following witnesses testified at the hearing: the claimant and her

supervisor, Sharon Anderson.

The claimant age 62, (D.O.B. August 30, 1948) has a G.E.D. and training in

food service.  Her employment history consists of working in cafeterias and

delivering meals to the elderly.  She is receiving Social Security retirement.  The

claimant has not worked since December, 2009.  Her health history includes a 2004

injury to her right foot, treated by orthopedist, Dr. Lorio.

On April 27, 2009, the claimant was walking across the kitchen when her

right foot rolled and she experienced excruciating pain.  The next day she reported

the injury to her supervisor and returned to Dr. Lorio, (Tr. p. 10-12, 25-26, 40-41).

Dr. Lorio referred the claimant to Dr. Jesse Burks who performed surgery on July

10, 2009.  Her condition improved after surgery but she did not look for work (Tr.

p. 34-36).  In a letter dated May 10, 2010, Dr. Burks assessed a 7% rating to the

foot.

The claimant completed two AR-N forms for the April 27, 2009, injury.  One

is dated September 22, 2009, and the other October 7, 2009.  Both forms indicate

the employer was notified of the injury on April 28, 2009, (Tr. p. 27-28, 30-32, 37).

The claimant admitted that she told her supervisor that she didn’t want to file a

workers’ compensation claim.  She thought she had just sprained her ankle.  But
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in the summer of 2009, she went to the Social Security office to seek aid with her

medical bills.  When she could not get any assistance, she charged her surgery on

her credit card.  In September, the claimant told her supervisor that she wanted to

file a workers’ compensation claim, (Tr. p. 28-32, 38-39, 41-46).

Supervisor Sharon Anderson admitted that in 2009 she was unfamiliar with

workers’ compensation procedures.  There was a mix-up with the forms and she did

not report any injury to the carrier because the claimant declined workers’

compensation.  The claimant told her this problem stemmed from a 2004 injury and

she would pay for the medical treatment herself.  Ms. Anderson conceded that she

was aware of the injury by April 28, 2009, and authored a report concerning sick

leave beginning April 30, 2009.  Ms. Anderson also testified the claimant had no

trouble working before April 27, 2009, (Tr. p. 40, 44-45, 51-56).

The 2004 injury happened at the claimant’s home while walking outside in

her house shoes.  Dr. Lorio treated her conservatively for two or three months.

Between 2004 and 2009 her foot would occasionally swell and she would take

Tylenol.   Dr.  Holmes,  a general practitioner treated her foot in 2006, (Tr. p. 13-16,

23-25, 34).  

MEDICAL EVIDENCE

Dr. Lorio saw the claimant on June 22, 2004, after a March 15, 2004, fall at

her home.  He diagnosed a cuboid fracture of the right foot and treated her

conservatively until October 19, 2004.

The claimant saw Dr. Holmes on six occasions in 2004, 2006, 2007, and

2008, however, his reports are illegible.

The claimant returned to Dr. Lorio on April 28, 2009, but there is no mention

of any work-related injury connection:
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I have seen her in the past with a cuboid fracture.  She had a twisting
injury again Monday the 27th.  She is having some of the same type
of pain.

Dr. Lorio found evidence of osteopenia on the x-rays but no fracture,

subluxation or calcification.  In a report dated June 9, 2009, Dr. Lorio commented,

“I have been looking at this for 5 years,” however there is no medical evidence that

Dr. Lorio saw the claimant for five years of treatment.

Dr. Lorio referred the claimant to Dr. Jesse Burks in June, 2009.  He

diagnosed arthrosis and tenosynovitis.  On July 2, 2009, Dr. Burks recommended

surgery (calcaneocuboid joint arthrodesis) which was performed on July 10, 2009.

In his surgical report, Dr. Burks commented on his findings:

. . . there was a clear fracture evident consistent with a nonunion
body of the cuboid.  It was determined that this was actually the main
cause of her pain.  . . .

As I interpret this report, the 2004 injury did not heal properly resulting in a non-

union of the fracture.  After surgery, follow-up reports indicate the procedure was

successful in decreasing the claimant’s pain.

Dr. Burks authored three reports on causation dated November 12, 2009,

December 28, 2009, and May 10, 2009:

They have questions today concerning if this is a work-related injury.
Given the description that both she and her husband provide me, I
would say that it is difficult to say that this was not related to work.

*  *  *
My evaluation revealed an area in the right cuboid consistent with a
fracture that had not healed.  In evaluating her previous fracture,
which was treated successfully with conservative measures by Dr.
Lorio, I do think that this was a new injury since there is no record in
5 years of her fracture in 2004 causing any significant pain that
required treatment.

*  *  *
She has been unable to work since the time that I initially saw her on
June 11, 2009.
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As I interpret these medical records, Dr. Burks was not aware the claimant had

remained symptomatic since 2004.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The evidence of record shows the claimant’s 2004 foot injury (a fracture)

never healed properly resulting in a non-union which periodically caused pain and

swelling.  In April, 2009, she reported foot pain to her supervisor but declined

medical attention, relating her symptoms to her 2004 injury.  The claimant did not

file a workers’ compensation claim until September, 2009, after she was denied

Social Security benefits.

A recurrence is not a new injury, but is simply a period of incapacitation

resulting from a previous injury.  Atkins Nursing Home v. Gray, 54 Ark. App. 125,

923 S.W.2d 897 (1996).  A recurrence exists when the second complication is a

natural and probable consequence of a prior injury.  Weldon v. Pierce Brothers

Construction, 54 Ark. App. 344, 925 S.W.2d 179 (1996).

Since the claimant’s 2004 injury never healed properly, remained

symptomatic for five years, and the claimant attributed her symptoms to the 2004

injury when she spoke with her supervisor, I find her need for treatment resulted

from a recurrence of her prior injury.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on April 27, 2009, at which time the claimant was
earning sufficient wages to be entitled to a compensation rate
of $195.00/$154.00.

2. The claimant’s present condition, need for treatment and
disability are a recurrence of her non-work related 2004 injury.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

This claim is respectfully denied and dismissed.
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IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


