
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F811856

JAMES W. BURKS, EMPLOYEE CLAIMANT

STEPHEN HANSON, d/b/a 
BIG DOG LAWN CARE, EMPLOYER RESPONDENT

FirstCOMP INSURANCE COMPANY.,
INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER FILED NOVEMBER 2, 2010

Hearing before Chief Administrative Law Judge David Greenbaum on November
1, 2010, at Little Rock, Pulaski County, Arkansas.

Claimant, pro se, failed to appear.

Respondents represented by Mr. Mark D. Wankum, on behalf of Anderson, Murphy
& Hopkins, L.L.P., Attorneys-at-Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was  conducted  on November 1, 2010, to determine whether this

claim should   be   dismissed   for want   of  prosecution   pursuant  to  Ark.  Code

Ann. §11-9-702 and Commission Rule 099.13.

This claim concerns an alleged accident and injury  occurring on or about

November 17, 2008.  The claimant alleges that he sustained injuries to his neck and

back resulting from a motor vehicle accident on said date.  As will be set out further

below, it is unclear whether respondents have controverted this claim in its entirety

or have paid some benefits.  The hearing was scheduled at respondent’s request

solely to determine whether the claim should be dismissed for failure to prosecute
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the claim.  The claim has a lengthy and unusual procedural history.  A procedural

history of the claim was read into the record at the November 1, 2010, hearing as

recited below.

The claimant, by and through his former attorney, filed a Commission Form

AR-C dated November 21, 2008, together with a letter of representation dated

November 24, 2008, both received on November 26, 2008, claiming benefits.  On

December 2, 2008, the Commission’s Operations and Compliance Division notified

the insurance carrier of the claim and requested its position.  In a December 19,

2008, e-mail to the Commission, the carrier requested an extension of time to

respond.  On January 9, 2009, the carrier filed a Commission Form AR-2 advising

that the claim had been controverted in its entirety.  On January 9, 2009, the

Commission notified claimant’s attorney that respondents controverted the claim.

No further action was taken by either party until January 19, 2010, at which time

respondents, by and through its attorney, filed its first Motion to Dismiss for failure

to prosecute.  It must be noted that in the Motion, respondents stated that the claim

had been accepted as compensable and that respondents paid related benefits.

The claim was assigned to the Adjudication Division to consider respondent’s

Motion.  By letter dated January 21, 2010, claimant was granted twenty (20) days

in which to respond to respondent’s Motion.  On January 25, 2010, claimant’s

attorney filed a response to respondent’s Motion to Dismiss, specifically objecting

and advising that the claimant intended to pursue the claim.  An Order was filed
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January 27, 2010, denying respondent’s Motion, and contemporaneously enclosing

a Preliminary Notice, as well as a Prehearing Questionnaire to be answered by both

parties.  On February 25, 2010, the claim was returned to the Commission’s general

files because of the claimant’s failure to submit prehearing information filings.

Respondents submitted its responses to the Prehearing Questionnaire by letter/fax

received on February 26, 2010.  Again, respondents stated that it accepted the

claim as compensable and paid related benefits while contending that the claimant

had received all benefits to which he was entitled.  Respondents further contended

that the claimant had rejected additional medical treatment.  By correspondence

dated February 26, 2010, which was filed with the Commission’s Clerk on March 1,

2010, claimant’s attorney filed a Motion to Withdraw as counsel of record.   The

claim was reassigned to consider the petition to withdraw by claimant’s attorney.

An Order was filed March 4, 2010, allowing the claimant’s attorney to withdraw as

attorney-of-record herein.  Thereafter, on March 24, 2010, respondents filed its

second Motion to Dismiss for failure to prosecute at which time the claim was again

reassigned to this office to consider respondent’s Motion.  In response to

respondent’s request to dismiss, the following letter was sent to respondent’s

attorney.  This letter was read into the record at the November 1, 2010, hearing.

It states, in part:

Dear Mr. Murphy:

The above styled claim has been reassigned to my office pursuant to
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your March 23, 2010 Motion to Dismiss.

I must respectfully decline to dismiss at this time.

As you are aware, an Order was filed January 27, 2010 denying a
Motion to Dismiss for want of prosecution.  Thereafter, claimant’s
attorney of record petitioned the Commission to withdraw as attorney
in the claim.  As Order was filed March 4, 2010 granting the attorney
leave to withdraw.  Both of the aforementioned Orders were sent to
the claimant and returned.  The letter was shown as forwarded to
James W. Burks at 2731 S. 205th Place, Seattle, WA 90199-5629 and
returned because “Forward Time Expired”.

Since the claimant’s attorney did not withdraw until just recently, you
may renew your motion either at a latter time or upon proof of service
to the Commission’s Clerk, Dorothy Jackson.

On September 23, 2010, respondents filed its third Motion to Dismiss for

failure to prosecute and the claim was again reassigned for adjudication.  On

September 27, 2010, a letter was sent to the claimant, pro se, advising him of

respondent’s Motion and requesting a response within twenty (20) days.  The letter

was sent both Certified – Mail, Return Receipt Requested, as well as First-Class

Mail.  The letter was sent to the claimant’s last known address.  The notices were

returned reflecting “undeliverable as addressed.”  On October 14, 2010, Notice of

Hearing was sent to both parties, scheduling the claim for a hearing on November

1, 2010.  The subject of the hearing was limited to respondents’ Motion to Dismiss

the claim.  Again, service was not achieved.  At the hearing, respondents again

requested that the claim be dismissed for want of prosecution.

From a review of the record as a whole, I hereby make the following:
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  FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. On November 26, 2008, the claimant filed a claim for benefits alleging a

November 17, 2008, injury.

3. The claimant has failed to prosecute his claim.

4. This claim should be dismissed pursuant to Ark. Code Ann. §§11-9-702(a)(4)

and/or 11-9-702(d).

ADJUDICATION

It is undisputed that the claimant filed a claim for compensation alleging a

November 17, 2008, accident and injury.  As previously pointed out, it is unclear

whether respondents have paid any benefits in this claim.  It is clear that the

respondents have either controverted the claim in its entirety or controverted

claimant’s entitlement to additional benefits.  Accordingly, the filing of the claim

tolled the statute of limitations.  However, A.C.A. §11-9-702(a)(4)  provides:

(4)     If within six (6) months after the filing of a claim for
compensation no bona fide request for a hearing has been made with
respect to the claim, the claim may, upon motion and after hearing, be
dismissed without prejudice to the refiling of the claim within limitation
periods specified in subdivisions (a)(1) – (3) of this section.

A.C.A. §11-9-702(d) provides:

(d)     If within six (6) months after the filing of a claim for additional
compensation no bona fide request for a hearing has been made with
respect to the claim, the claim may, upon motion and after hearing, if
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necessary, be dismissed without prejudice to the refiling of the claim
within the limitation period specified in subsection (b) of this section.

Subsection (b) of A.C.A. §11-9-702 provides that the claim for filing additional

compensation shall be barred unless filed with the Commission within one (1) year

from the date of the last payment of compensation or two (2) years from the date

of the injury, whichever is greater.

It is clear from the record that the claimant has failed to prosecute his claim.

At respondent’s request, a hearing was scheduled pursuant to the decision in

Dillard  v. Benton County Sheriff’s Office, 87 Ark. App. 379, 192 S.W.3d 287 (2004).

After full consideration of the facts, issues, and the law, together with the

procedural history set out above, it is hereby determined that this claim should be,

and it is, hereby dismissed without prejudice.

This Order shall not be construed to affect the refiling of this claim if filed

within the statutory time limits imposed by Arkansas Law.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


