
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F800962

JESSICA A. BURGET, EMPLOYEE CLAIMANT

SALINE MEMORIAL HOSPITAL., EMPLOYER RESPONDENT

RISK MANAGEMENT RESOURCES,
INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER FILED NOVEMBER 10, 2010

Hearing before Chief Administrative Law Judge David Greenbaum on November 8,
2010, at Little Rock, Pulaski County, Arkansas.

Claimant failed to appear.

Respondents represented by Honorable Guy Alton Wade, Friday, Eldredge & Clark,
Attorneys-at-Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was  conducted  on November 8, 2010, to determine whether this

claim should  be  dismissed  for  want  of  prosecution  pursuant  to  Ark.  Code  Ann.

§11-9-702(a)(4) and Commission Rule 099.13.

This claim concerns an alleged accident and injury on January 26, 2008.

Respondents accepted and paid various benefits related to the claim, including, as will

be set out further below, agreeing to allow the claimant to a one-time change of

physicians to Dr. Phillip Kravetz, which the claimant failed and refused to see.  The

subject of the November 8, 2010 hearing was limited to respondents’ motion to

dismiss the claim.  At the hearing, respondents’ attorney made arguments in support

of the motion.  In addition, respondents introduced twenty-nine (29) pages of

documentary evidence in support of its motion, which was received as “Respondent
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Exhibit A”.  A summary of the procedural history of this claim is warranted.  

On April 3, 2008, claimant’s former attorney filed a notice of representation, as

well as Commission Forms AR-C and AR-N.  In response, respondents’ claims

specialist filed a Commission Form AR-2, accepting the claim as compensable, while

noting  that  respondents  were  paying  appropriate  benefits  at  that  time.   On   April

24, 2008, claimant’s attorney made his first hearing request for continued medical

treatment and contemporaneously filed prehearing information filings.  The claim was

assigned to another Administrative Law Judge on April 28, 2008, at which time

Prehearing Questionnaires were sent to both parties.  Respondents submitted

responses to the Prehearing Questionnaire on May 30, 2008, noting that they were

unaware of any issues.  The Administrative Law Judge scheduled the claim for a

prehearing conference on June 17, 2008.  A Prehearing Order was filed June 18,

2008, granting the parties an additional thirty (30) days to complete discovery.  On July

21, 2008, the Administrative Law Judge requested a status report, while advising that

failure to submit a report would result in the claim being returned to general files.  By

a letter date July 24, 2008, respondents advised that the claimant had undergone and

MRI, which was approved, and that the parties were awaiting results of the report.  On

October 2, 2008, the Administrative Law Judge returned the claim to open general

files, noting that she had not received any indication that a hearing was needed.

(Resp. Ex. A, pp. 4-8)

On October 9, 2008, claimant’s attorney requested a hearing for the second
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time.  The claim was reassigned to the Administrative Law Judge, and a prehearing

conference was scheduled for October 28, 2008.  Following the pre-hearing

conference, an Order was filed on October 30, 2008.  The Order reflected that the

parties agreed that the claim should be returned to open general files, in order to allow

the claimant to pursue a change of physician.  The claim was then reassigned to the

Commission’s Medical Cost Containment Department.  A Change of Physician Order

was filed on November 26, 2008, approving a change of physicians from Dr. Brent

Sprinkle to Dr. Phillip Kravetz.  An examination was scheduled for December 30, 2008.

(Resp. Ex. A, pp. 9-13)

On August 31, 2010, the claim was reassigned to my office following a Motion

to Dismiss filed by the respondents.  A letter dated August 31, 2010 was sent to

claimant’s attorney, enclosing a copy of respondents’ Motion and granting the claimant

twenty (20) days in which to respond to the Motion and/or request a hearing.  No

response was received.  Accordingly, a prehearing conference notice was sent

September 22, 2010, scheduling the claim for a prehearing conference on October 6,

2010.  A telephone conference was conducted on said date.  During the conference,

claimant’s attorney pointed out that he had lost contact with his client and would

forthwith file a Motion to Withdraw.  Respondents again requested that the claim be

dismissed for lack of prosecution.  A Prehearing Order was filed on October 6, 2010.

On October 20, 2010, a hearing notice was sent to all parties, including the claimant.

Claimant’s notice of hearing was sent both certified mail-return receipt requested, as
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well as first-class mail.  By lettered/fax dated October 23, 2010, claimant’s attorney

requested that he be relieved as attorney of record.  An Order was filed October 27,

2010, allowing claimant’s attorney to withdraw as attorney of record herein.  (Resp. Ex.

A, pp. 24-29)

The claimant failed to appear at the hearing to oppose respondents’ motion to

dismiss.  I feel compelled to point out that notice of the hearing was apparently

received, as reflected by a return-receipt sent to the claimant’s last known address,

which  was  delivered.  Certified Mail Item Number 7196 9007 4890 0103 8297. (Resp.

Ex. B)

From a review of the record as a whole, I hereby make the following:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The claimant filed a claim for benefits alleging a January 26, 2008 injury.

3. Respondents accepted and paid benefits related to the claim.

4. The claimant has failed to prosecute her claim.

5. This claim should be dismissed pursuant to Ark. Code Ann. §11-9-702(d).

DISCUSSION

Rather than conduct a further analysis of the record in this cause, suffice it to

say that the documentary evidence introduced reflects that the claimant has failed

and/or refused to prosecute her claim.  The claimant has been advised that her failure



-5-

to respond to prior notices, as well as to appear at the scheduled hearing would  result

in the dismissal of her claim.  A hearing was scheduled at respondents’ request

pursuant  to a recent  decision,  Dillard  vs. Benton County Sheriff’s Office, 87 Ark.

App. 379, 192 S.W.3d 287 (2004).

After a full consideration of the facts, issues, and the law, and with notice of the

hearing having been sent to the claimant, without objection thereto, it is hereby

determined that this claim should be, and it is, hereby dismissed without prejudice.

This Order shall not be construed to affect the refiling of this claim if filed within

the statutory time limits imposed by Arkansas Law.

IT IS SO ORDERED.

                                                                    

DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


