
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F713017

JOHN HENRY BRYANT, III, EMPLOYEE CLAIMANT

AMERIMAX COATED PRODUCTS, INC., EMPLOYER RESPONDENT

WAUSAU UNDERWRITERS INSURANCE COMPANY,
INSURANCE CARRIER RESPONDENT

OPINION FILED FEBRUARY 23, 2010

Hearing before Administrative Law Judge Barbara Webb on November 25, 2009,
in Helena, Phillips County, Arkansas.  

The claimant was represented by Mr. Olufemi G. Salu, Attorney at Law, Southaven,
Mississippi.

The respondents were represented by Mr. Michael E. Ryburn, Attorney at Law,
Little Rock, Arkansas.  

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on November 25, 2009, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on September 16, 2009.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the September 16, 2009, Pre-hearing Order is made a part of

the hearing record.

By agreement of the parties, the stipulations as submitted by the parties in

the Pre-hearing Order as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

December 12, 2007, when the claimant sustained a compensable

injury to his right hand.

3. The claimant’s average weekly wage was $448.40 per week (40

hours x $11.21 per hour).

By agreement of the parties, the issues presented at the hearing were as

follows:

1. Claimant’s entitlement to additional medical benefits for his right

hand injury.

2. Claimant’s entitlement to a permanent partial impairment rating.

3. Compensability of claimant’s alleged neck and shoulder injuries

and associated benefits.

4. Claimant’s entitlement to wage loss. 

5. Controversion and attorney’s fees.

6. Claimant reserves all other issues.

The record consists of a one volume transcript of the November 25, 2009,

hearing, consisting of the testimony of John Henry Bryant and all documentary

evidence consisting of Commission’s Exhibit 1 (Pre-hearing Order); Claimant’s

Exhibit 1 (Medical Records); Claimant’s Exhibit 2 (Certificates of Training,

Resumes, Transcripts); Claimant’s Exhibit 3 (Veteran’s Administration

Correspondence); Claimant’s Exhibit 4 (Handwritten List); Claimant’s Exhibit 5

(Salary Information); Claimant’s Exhibit 6 (Bureau of Labor Statistics); Claimant’s
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Exhibit 7 (Magazine); Claimant’s Exhibit 8 (Payroll Information); Claimant’s Exhibit

9 (Prescription); Claimant’s Exhibit 10 (Attorney’s Bills).

FACTUAL BACKGROUND

The claimant is fifty-four years of age (b.d. 08/26/55).  He graduated high

school in 1973.  He served twenty-one years in the military.  While in the Navy, he

was trained as a boiler operator and stationary engineer.

At the time of the accident, he had worked for Amerimax Building Products,

Inc. for two months and one week.  He worked in wastewater treatment and helped

with the boiler.  Bryant explained that on December 12, 2007, he was climbing down

stairs when he fell backwards.  When he threw his right hand behind him to brace

against the metal stairs, his fingers jammed against the stairs severing the tips of

two fingers.  Bryant testified that he heard something “pop” as his shoulder and

neck hit the side of the rail.  Although he became dizzy due to the bleeding, he

made it to the front and found a supervisor.  An ambulance was initially called but

the supervisor decided that there wasn’t time and took him in his private vehicle to

the emergency room at Helena.  Bryant said he told them he hurt his hand, arm,

shoulder, and neck, but the doctor was concerned about saving his finger.  After the

initial examination, he was given pain medication and immediately transferred by

ambulance to a hospital in Clarksdale, Mississippi, to the care of an orthopedic

surgeon, Dr. Barr, in order to save the fingers.  Upon arrival at the hospital in

Mississippi, Bryant underwent surgery.  Bryant testified that he told Barr about his

shoulder and neck injuries but that Barr kept saying that his main priority was the
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hand.  Bryant testified that Barr gave him a steroid shot in his right hip and some

pills to treat his shoulder and neck injuries.  He testified that he went to the VA

Hospital for treatment for his shoulder and neck injuries, but they referred him back

to Dr. Barr.  Bryant explained that his right shoulder and neck are still hurting when

he lays down or rides in a car.  He testified that the pain in his shoulder and down

his neck started December 12, 2007, and has been constant every day and night.

His employer refused to allow treatment for the pain.  The last time he saw Dr. Barr

was to discuss an amputation recommended by the VA doctor, but that he did not

pursue amputation because there would still be nerve pain.  He cannot use his right

hand because he cannot grip anything. 

Bryant testified that he continued to work with Amerimax until August 6,

2008.  He was told that they were downsizing and he was offered a job that he

could not do because it required the use of both hands.  He started looking for

another job as a boiler plant operator and filed for unemployment.  He testified that

he applied for jobs on the internet in other cities and in any place in Helena that had

boilers.  He also received a letter dated May 19, 2009, from the Department of

Veterans Affairs which stated that after review of Bryant’s medical records and a

personal interview, it was “determined that it is not reasonable to expect you to be

able to train for or to get a suitable job at this time.”

Bryant explained that he would like see a doctor and get therapy for his

shoulder, neck, and right hand.  He also seeks additional compensation, wage loss,

and attorney’s fees.
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On cross-examination, Bryant testified that he had worked at St. Vincent’s

Hospital as a boiler operator prior to his job with Amerimax.    He explained that he

had driven everyday from Helena to Little Rock for almost ten years.  He testified

that he was let go from that job.  He served in the military and was receiving

benefits for PTSD.  While in the military, he had been hit by a piece of metal and

suffered chronic headaches.  He received benefits after the injury and his medical

bills have been paid.  He received skin grafts on his ring and long fingers and the

tips were sewn back together.  He was released by Dr. Barr on July 26, 2008, with

an impairment rating of 10% to the ring finger and 10% to the long finger.  He

received permanent partial disability payments based on those 10% ratings.  He

was told by Amerimax that they would call him back if they needed him.  He testified

that he had been applying for boiler operator positions even though he cannot use

his right hand because unemployment told him that he had to look for jobs.  His

unemployment ran out after one month.  His income since September of 2008 has

been the small retirement check he receives from the military.  He testified that he

has not had any treatment for his neck and shoulder.  The doctor at the VA Hospital

would not do a nerve conduction study because there were too many nerves

damaged.  

Bryant testified that he had some telephone job interviews but when they

learned of his limitations, he was not called back.  He received an associates

degree in general technology from Pulaski Tech, which he explained trained him

to work on the boilers and the pumps on the boilers.  He testified that the medical
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bills for treatment at the VA Hospital for his hand was not paid by the employer’s

insurance.  He was paid $2,552.00 and $542.00 after he received his ratings.  He

testified that he has been denied Social Security disability twice.

Medical records reflect that Bryant was seen at the Northwest Mississippi

Regional Medical Center in Clarksdale, Mississippi, on December 13, 2007, by Dr.

Barr at the request of Dr. Levy, the attending physician at Helena Medical Center

regarding “denuding injuries to the tips of the long right finger of the right hand”.

He underwent surgical repair with skin grafts on the same date and was discharged

on December 14, 2007, with medications, Keflex and Lortab.  Dr. Barr’s notes

reflect that Bryant was seen on December 17, 2007.  He notes that

He is also complaining of some pain in his neck and right
clavicle/shoulder but he moves the arms and shoulders fairly well.
His neck seems a little bit stiff.  He did not tell me that when he first
came in, I guess he was so worried about his fingers.  We have
redressed the fingers, they look good.  We redressed the right
forearm. 

Barr scheduled him for a follow-up examination, continued the pain

medication, and kept him off work.  Bryant continued to treat with Barr for follow-up

care and removal of sutures. On January 7, 2008, Barr referred Bryant for physical

therapy for his fingers and gave him Percodan for pain and Soma for muscle

spasm.  He noted that Bryant was going back to work using his left hand at a desk

job at the plant, but that he could not use his right hand.  Medical notes reflect that

Bryant continued therapy, medications, light duty and follow-up care from January

through July of 2008.  On June 26, 2008, notes reflect that Bryant was seen
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regarding the right shoulder and hand.  Barr observes that “he is able to bring the

fingers almost fully into the palm now; much improvement.”  He notes that he has

“some pain in his right shoulder, it clicks a little bit.  I think that is simply a bursitis.”

Barr injected the subacromion with a shot, and gave him Lortab and a Medrol

Dosepak.  He kept him on light duty.  On July 25, 2008, Bryant was evaluated by

Dr. Barr.  Barr noted that the claimant had reached maximum medical improvement

and released him to full and regular duty.  He assigned a 10% physical impairment

for the long finger and 10% for the ring finger.  On December 20, 2008, Bryant

returned for consultation with Barr regarding the benefits of amputation of the long

and ring fingers at the level of the DIPs to remove the painful stimuli in light of

recommendations of Dr. Lowe, one of eight hand surgeons at the VA Hospital in

Memphis, Tennessee, that had continued to treat the claimant.  Dr. Barr noted that

he was not against the procedure and considered it one of personal choice.  He

noted that in Bryant’s current situation that he was unlikely to have any additional

pain relief since he had reached maximum medical improvement from the year old

injury and continued to suffer from post traumatic stress syndrome and chronic

headaches.  He noted that Bryant could do very well with the amputation, but that

he suspected the pain would continue and would not guarantee him relief of pain.

DISCUSSION

The claimant contends his injuries to his long and ring fingers of the right

hand left him with a permanent scar and permanent impairment that will still require

further treatment.  The claimant further contends that the employer and carrier have
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failed to allow further treatment, failed to adequately compensate claimant and have

also failed to provide further benefits.  He contends that even though the claimant

suffered injuries to his neck and shoulder as a result of the subject accident, the

employer and carrier refused to allow any treatment for these injuries.  This is a

non-scheduled injury to which the employer and carrier have failed to compensate

claimant.  The claimant reserves all other issues.

The respondents contend that the claimant injured his ring finger and long

finger.  The claim was accepted and the appropriate benefits have been paid.

There is no need for additional treatment.  A permanent partial disability rating of

10% to the long finger and 10% to the ring finger have been paid.  Respondents

contend that there is no wage loss because this is a scheduled injury.  The

respondents controvert the neck and shoulder injury in that there are no objective

medical findings.

I.  COMPENSABILITY OF NECK AND SHOULDER INJURY

Claimant contends that he sustained a compensable injury that is governed

by the Arkansas Workers’ Compensation Act, Ark. Code Ann. § 11-9-101 et seq.

Act 796 of 1993, as codified at Ark. Code Ann. § 11-9-102(4)(A) defines 

“compensable injury”: 

(i) an accidental injury causing internal or external physical  harm to
the body or accidental injury to prosthetic appliances...arising out of
and in the course of employment and which requires medical services
or results in disability or death.   An injury is “accidental” only if it is
caused by a specific incident and is identifiable by time and place of
occurrence. 
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The employee must prove by a preponderance of the evidence that he sustained

a compensable injury.  In addition, a compensable injury must be established by

medical evidence supported by objective findings.  Ark. Code Ann. § 11-9-

102(4)(D).   “Objective findings” are those findings which cannot come under

voluntary control of the patient.  Ark. Code Ann. § 11-9-102(16)(A)(i). In the instant

case, it is not disputed that a December 12, 2007 incident occurred  involving the

claimant occurred at work.  It is equally clear from the medical evidence that

objective medical evidence established the claimant’s need for medical treatment

to right hand.  Medical treatment was provided for claimant’s right hand and all

associated benefits were paid by respondents.  The primary dispute in this case is

whether claimant has established a causal connection between the work-related

incident and any need for additional medical treatment for his neck and shoulder.

In a workers’ compensation case, a claimant must prove a causal connection

between the work-related accident and the disabling injury.  Stephenson v. Tyson

Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  The determination of whether

a causal connection exists is a question of fact for the Commission to determine.

Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).

The respondents have accepted the December 12, 2007, right hand injury

as compensable and paid medical expenses and temporary total disability benefits.

In addition, respondents have paid permanent partial disability benefits in

connection with the injuries to the right hand based on the impairment ratings

assigned by Dr. Barr.
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In support of their denial of treatment for the claimant’s neck and right

shoulder,  respondents contend that there are no objective findings of an injury to

his neck and right shoulder related to his work injury of December 12, 2007. 

On the other hand, claimant contends that he suffered a traumatic injury

which caused his neck and shoulder problems at the time of the December, 2007,

incident.  The claimant testified that he did not have problems with pain in his neck

and right shoulder before the incident, that his symptoms have continued daily

since the date of the incident, and that he currently suffers from problems with his

neck and right shoulder that he had never experienced before. 

Following the December 12, 2007, incident, Bryant presented for

examination and treatment to the emergency room in Helena and was subsequently

transported for surgery to the hospital in Clarksdale, Mississippi.  The first notation

of  complaints in connection with a neck and shoulder injury is December 17, 2007.

The doctor notes that the claimant’s neck seems a bit stiff but that the claimant did

not mention these problems when he first came in due to concerns over his fingers.

There are no diagnostic tests ordered and no prescriptions given at that time.  The

claimant continues to seek follow-up care with Dr. Barr on a weekly basis without

further complaint concerning his neck and shoulder noted until June 26, 2008.  At

that time, Dr. Barr notes that Bryant complains of pain in his right shoulder.  Dr. Barr

notes that it is simply “bursitis”.  

Medical records reflect that the claimant has suffered from chronic

headaches since 1994 when he was hit by a piece of metal in his face while serving
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in the military.  He also suffers from post traumatic stress syndrome since 1985 as

a result of his military service.  Although, the medical records reflect that Bryant

reported complaints of pain in his neck and right shoulder on December 17, 2007,

he was treated primarily for the acute right hand injuries and there is no indication

that any diagnostic tests were taken of the shoulder or neck area.  Although

medications were prescribed for muscles spasms, it appears from the records that

these prescriptions were given as part of the post-surgical treatment for the fingers

and not the shoulder or neck.  In addition, the only diagnosis related to the shoulder

and the neck consist of the doctor’s observations that the claimant’s neck appeared

to be stiff and that the shoulder problems were probably due to bursitis.

In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate preexisting conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383

(2004); Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).   However, an aggravation is a new injury resulting from an independent

incident.  Id.  An aggravation, being a new injury with an independent cause, must

meet the definition of a compensable injury in order to establish compensability for

the aggravation. Id.  

It appears from my review of the medical reports that the only evidence of

problems with the right shoulder and neck are the subjective complaints of the

claimant and any connection to the incident at work is speculative at best.

Conjecture and speculation, even if plausible, cannot take the place of proof.  Ark.
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Dept. of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991); Dena

Construction Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1970); Arkansas

Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993). 

Medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl.

1996). The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty. 
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Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard ); Crudup v. Regal Ware, Inc. , 341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities).

After review and consideration of the testimony and medical records, I find

that the preponderance of the evidence fails to show that there are objective

findings of a compensable neck and right shoulder injury as a result of the

December 12, 2007, incident.  Moreover, I find that the preponderance of the

evidence fails to show that any need for medical treatment to the right shoulder or

neck is causally related to claimant’s work related incident of December 12, 2007.

II.  ADDITIONAL BENEFITS AS A RESULT OF RIGHT HAND INJURY

The claimant also seeks additional medical treatment, i.e. therapy, and

disability benefits in connection with his right hand injury.  The claimant admits that
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he received payment of all medical benefits until he was fully released from the

treatment of Dr. Barr.  He also admits that he was paid temporary total disability

benefits and permanent partial disability benefits based on the impairment ratings

assigned by Dr.  Barr in regard to his right hand injuries.  The medical records

establish that the claimant has reached maximum medical improvement in

connection with his right hand injuries.  He has chosen not to pursue the option of

amputation.  The claimant has been released to full and regular duty work by Dr.

Barr. 

The Arkansas Workers’ Compensation Law provides that when an injured

worker’s disability condition becomes stable and no further treatment will improve

that condition, the disability is deemed permanent.  In order to be entitled to any

wage loss disability in excess of permanent anatomical impairment, the claimant

must first prove by a preponderance of the evidence that he sustained permanent

physical impairment as a result of the compensable injury.  Needham v. Harvest

Foods, 64 Ark. App. 141, 987 S.W.2d 278, (1998).  If the employee is totally

incapacitated from earning a livelihood at that time, he is entitled to compensation

for permanent and total disability.  See, Minor v. Poinsett Lumber & Manufacturing

Co., 235 Ark. 195, 357 S.W.2d 504 (1962).  A claimant who has sustained a

scheduled injury but is less than permanently totally disabled is not entitled to

wage-loss disability benefits.  Singleton v. City of Pine Bluff, 2009 AWCC 47

(2009); Fed. Compress. & Wholesale v. Risper, 55 Ark. App. 300, 935 S.W.2d 279

(1996).
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In the instant case, the preponderance of the evidence clearly demonstrates

that the claimant suffered from a scheduled injury and that the claimant has been

released to return to work at full duty.  The claimant’s doctors have evaluated and

assigned permanent impairment ratings for both fingers.  Although the evidence

reflects that the claimant has been unsuccessful in finding subsequent employment,

the preponderance of the evidence does not demonstrate that the claimant is not

able to return to work in some capacity.  Moreover, the issue of permanent and total

disability was not raised at this hearing. Therefore, I find that the preponderance of

the evidence fails to establish that the claimant is entitled to additional indemnity

benefits in excess of the impairment ratings assigned by Dr. Barr. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

December 12, 2007, when the claimant sustained a compensable

injury to his right hand.

3. The claimant’s average weekly wage was $448.40 per week (40

hours x $11.21 per hour).

4. The claimant has failed to prove by a preponderance of the evidence

that he suffered compensable neck and right shoulder injuries as a

result of the December 12, 2007, work accident.
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5. The claimant has failed to prove by a preponderance of the evidence

that he is entitled to additional medical benefits for his right hand

injury.

6. Respondents have paid an impairment rating of 10% to the ring finger

and a 10% impairment rating to the long finger.  The claimant has

failed to prove that he is entitled to additional benefits in excess of the

degree of permanent impairment assigned by Dr. Barr as a result of

his work related injury.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

 IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


