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The claimant was represented by HONORABLE WILLIAM C. FRYE,
Attorney at Law, North Little Rock, Arkansas.

Respondent No. 1 was represented by HONORABLE TERENCE C.
JENSEN, Attorney at Law, Benton, Arkansas.

Respondent No. 2 was represented by HONORABLE CHRISTY KING,
who waived appearance at the hearing.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

August 31, 2010, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on June 28, 2010.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. Employee-employer-insurance carrier relationship
existed on November 15, 1990, at which time
claimant sustained a compensable low back injury.

2. The claimant was found to be permanently and
totally disabled by a Full Commission Opinion
rendered on December 10, 1993, which is res
judicata and the law of the case.

3. The Death and Permanent Total Disability Trust
Fund began paying total disability benefits of
$213.33 per week on October 3, 1998, which are
ongoing.
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4. Respondent No. 1 for purposes of attorney’s fees
has controverted the mileage, prescription
reimbursements, and the unpaid medical bills for
which their attorney accepted responsibility on
their behalf at the start of the hearing conducted
on August 31, 2010.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

1. Unpaid medical bills (resolved).

2. Prescription reimbursements (resolved).

3. Mileage (resolved).

4. Surgery recommended by Dr. Crowell.

5. Temporary total disability compensation.

6. Attorney’s fees.

The record consists of the August 31, 2010, hearing

transcript and the exhibits contained therein as one volume,

and the June 3, 2010, oral deposition of Dr. Bernard Crowell

marked as Respondent’s Exhibit No. 1 and contained in a

second volume.  

DISCUSSION

This claim came on for a hearing on August 31, 2010, on

the claimant’s request that Respondent No. 1 pay for a

fusion surgery at the L4-5 level of the claimant’s spine. 

The claimant contends that the proposed fusion surgery is

reasonably necessary for and related to a work related back

injury that he sustained nearly 20 years ago.
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In this regard, the record establishes that the

claimant sustained an admittedly compensable low back injury

on November 15, 1990, when he fell and struck his back on a

joint of pipe.  This case has previously been the subject of

a hearing and findings by the Commission on a claim for

permanent impairment and permanent disability.  

In a unanimous decision filed on December 10, 1993, the

Full Commission affirmed an administrative law judge’s

finding that the claimant sustained a 20% permanent

impairment and was entitled to benefits for permanent total

disability.  No appeal was taken from the Commission’s

decision.  Respondent No. 1 paid the claimant’s permanent

total disability award until Respondent No. 1 reached its

maximum liability for that benefit in 1998 at which time the

Death and Permanent Total Disability Fund began paying the

claimant’s permanent total disability benefits.

In affirming the award of a 20% permanent impairment,

the Full Commission in its 1993 opinion referenced and

quoted medical reports from 1992 indicating that the

claimant was initially diagnosed with a fracture of the

transverse process of his L4 vertebrae, but was also

diagnosed with post traumatic syndrome with residual lower

back and right leg discomfort secondary to a degenerative

disc at the L4-5 level of the claimant’s spine without

significant herniation or protrusion.  The Full Commission

also considered it significant that the claimant did not
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undergo surgery and noted that EMG and nerve conduction

testing of the claimant’s lower extremities was normal.

In the hearing conducted on August 31, 2010, the

claimant presented very few medical reports of treatment in

the 15 year period between the time that he received a 20%

impairment rating from Dr. Morrison Henry in January of

1992, until he came under the care of Dr. William Daniel in

April of 2007.

For that 15 year period, the claimant submitted reports

of emergency room treatment at the Medical Center of South

Arkansas from April 18-19, 1993.  The radiology reports

offered into evidence contain a history of severe back pain

and numbness in the claimant’s legs, but the MRI testing was

to the cervical and thoracic regions of the claimant’s back.

The claimant also received cervical and lumbar x-rays

on November 3, 1998, for what appears to be “mva” or motor

vehicle accident.

The claimant reported a four day history of difficulty

with low back pain to Dr. Joe Wharton on July 3, 2003, and

reported straining his back while lifting a couple of days

earlier when he saw Dr. Wharton again on December 9, 2004.  

The claimant’s mother testified that the claimant was

in a lot of discomfort from 1990 to 1993 or 1994, and was

taking prescription medication while he was under the care

of Dr. Davis until approximately 1993.  With regard to the

gap in medical records between 1993 and 1998, the claimant’s
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1 Respondent No. 1 objected to the claimant’s hearsay
testimony on page 26 lines 1-2 of the hearing transcript as
the claimant began to testify what Dr. Davis told the
claimant as to why Dr. Davis would no longer provide
treatment.  The objection is sustained and that testimony
will not be considered.  The claimant’s testimony at line 5
of that page (that Dr. Davis denied him additional
treatment) will be accepted and considered. 

mother testified that she tried to contact Silvey Company

many times but was not successful in getting her son back to

a doctor.  She testified that neither she nor the claimant

could afford it, and he did not see many doctors during the

period.

Ms. Bryant testified that the claimant moved in with

her in 2007 after his divorce, and Ms. Bryant got the

claimant in to see Dr. Daniel.  Ms. Bryant testified that

the claimant’s pain has progressed since he moved in with

her in 2007.  Ms. Bryant testified that Dr. Daniel referred

her son to Dr. Mocek who referred him to Dr. Crowell.

The claimant testified that there was no period from

1991 until July of 2003 when he was not having back pain or

leg pain.  The claimant testified that he was left paying

his own bills, that he was not able to get additional

medical treatment through Silvey Company, and there came a

point that Dr. Davis denied him additional treatment.1

The medical reports and Dr. Crowell’s deposition

indicate that Dr. Mocek, a pain management physician,

performed a series of three epidural steroid injections in

the claimant’s low back between October and December of
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2 The medical record does not contain any written
summary of that 2010 MRI or any specific medical report
documenting Dr. Crowell proposing surgery after obtaining
the 2010 MRI.  However, these topics were addressed in Dr.
Crowell’s subsequent deposition.  

2009. On February 16, 2010, Dr. Mocek wrote a referral for

surgical evaluation to Dr. Crowell, an orthopedist.  

On March 9, 2010 Dr. Crowell evaluated the claimant and

ordered a lumbar MRI.  In March or April of 2010, Dr.

Crowell proposed surgery to fuse the L4-5 level of the

claimant’s spine which the claimant now seeks.2  The parties

deposed Dr. Crowell on June 3, 2010.  

Notwithstanding Dr. Crowell’s surgical recommendation

in March or April of 2010, on July 12, 2010, the claimant

later underwent a myelogram and post-myelogram CT at the

request of Dr. Mocek to look for possible nerve compression. 

When the myelogram and post-myelogram CT did not indicate

the presence of any pinched discs, Dr. Mocek then proposed a

lumbar discogram with post-discogram CT to check for painful

discs if approved by workers’ compensation.  

At the start of the hearing, the parties agreed not to

make Dr. Mocek’s proposed discography an issue, so that the

only medical treatment at issue presently before the

Commission is whether or not the fusion recommended by Dr.

Crowell is reasonably necessary for the claimant’s back

injury sustained in 1990.  At the close of the hearing,
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Respondent No. 1's attorney stated Respondent No. 1's

position on this issue as follows:

There’s a question regarding the causal relationship
between the original injury, the huge amounts of time,
and some of the accidents that appear to have been
involved in the record; and also whether or not he
would actually, if it’s justified, pursuant to the
objective findings that are present....[T]he findings
on the post-CT myelogram are inconsistent with, at
least in my opinion, are inconsistent with the basis
that Dr. Crowell gave in his deposition for the
justification for the ... lumbar fusion.  I think
either we have a disrupted or desiccated disc present
or we don’t. (T 41)   

Respondent No. 1's attorney explained further at the

close of the hearing that this issue involves in part:

whether or not there are objective findings that would
substantiate the need for [Dr. Crowell’s proposed
surgery]. I think, if you read through the deposition
of Dr. Crowell, you’ll see that he bases his
recommendation for surgery on a pain pattern that
results from a desiccated disc, I think is his
terminology.  And if you’ll look on the post-myelogram
CT, that was performed after that deposition, they’re
not consistent.  And also the post-myelogram CT and the
nerve conduction study don’t show any evidence of any
nerve impingement or impairment that would come from
the desiccated disc.

I mean you’ve got to–to have a desiccated disc, I mean,
unless you have an annular tear or pain in the disc
itself, then you would have to have a reason for the
pain pattern coming out of that.  And if your EMG or
your nerve conduction studies appears to be normal, and
the post-myelogram CT appears to be normal, and the
post-myelogram CT appears to be normal of the disc
itself, I mean, what’s your–(T 43)

The claimant’s attorney responded:

I was going to say, I don’t want to argue too much, but
I’ve had plenty of cases where all these orthopedic
surgeons do these nerve conduction studies and they’re
completely normal, and then I’m told that the claimant
needs a fusion.  So I don’t think a nerve conduction
study in and of itself is dispositive, and obviously,
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as far as the myelogram CT, Dr. Crowell didn’t
recommend it.  Dr. Crowell looked at the MRI and said
this gentleman needed the lumbar fusion, and was asked
whether or not this was related back, and he said
highly likely, which I think is certainly more than
more likely than not.

The other thing is, if we talk about objective
findings, not to throw a little law in here, but in
1990 there was no requirement of objective measurable
findings for a compensable injury or for any treatment.
(T44)

Issue 1: Proposed Fusion Surgery

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a) (1987).  Injured

employees have the burden of proving by a preponderance of

the evidence that medical treatment is reasonably necessary

for treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3) (1987); Jordan v. Tyson Foods, Inc., 51 Ark.

App. 100, 911 S.W.2d 593 (1995).  What constitutes

reasonably necessary medical treatment is a question of fact

for the Commission.  Gansky v. Hi-Tech Engineering, 325 Ark.

163, 924 S.W.2d 790 (1996); Air Compressor Equipment v.

Sword, 69 Ark. App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to
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maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).  

Evidence regarding whether or not the claimant has met

his burden of proof is to be weighed impartially without

giving the benefit of the doubt to either party.  Arkansas

Code Annotated § 11-9-704(c)(4) (1987); Wade v. Mr. C.

Cavenaugh's, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v.

McHenry, 22 Ark. App. 196, 737 S.W.2d 663 (1987).  An

injured worker is not required by law to establish a need

for ongoing medical treatment through evidence of objective

medical findings. Williams v. Prostaff Temporaries, 336 Ark.

510, 988 S.W.2d 1 (1999).  However, I note that the presence

or absence of ongoing objective pathology can obviously be

relevant evidence.

On the record before me, I find that the claimant has

established by a preponderance of the evidence that the

proposed lumbar fusion surgery at the L4-5 level of his

spine currently at issue is reasonably necessary in

connection with the compensable back injury that he

sustained on November 15, 1990.

To the extent that Respondent No. 1 contends that

fusion surgery is not appropriate treatment for the

claimant’s current back condition, I point out that Dr.

Crowell is an orthopedic specialist.  Dr. Crowell is the

only physician who has referenced the MRI that Dr. Crowell
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ordered on March 9, 2010, and Dr. Crowell is the only

physician who has rendered an opinion in the hearing record

on whether fusion surgery at the L4-5 level of the

claimant’s spine is or is not appropriate treatment for the

claimant’s current back problems identified by Dr. Crowell

by MRI at the L4-5 level of the claimant’s spine.  Dr.

Crowell recommended a lumbar fusion.  (R. Exh. 1 p. 9).  I

see no evidence in the record which persuades me that Dr.

Crowell’s opinion regarding surgery is based on any material

mistake of fact, and the Commission may not arbitrarily

disregard medical evidence or the testimony of any witness. 

Roberts v. Whirlpool, 102 Ark. App. 284, 284 S.W.3d 100

(2008).

To the extent that Respondent No. 1 contends that the

claimant’s abnormality at L4-5 is not adequately verified by

objective medical findings, and that the claimant cannot in

any event establish a causal connection between any current

abnormality at L4-5 and the injury that he sustained in

1990, I again point out that in January of 1992, some 18

years ago, the claimant was assigned a 20% permanent

impairment by Dr. Morrison Henry whose final impression was

that “the patient has a post-traumatic syndrome with

residual lower back and right leg discomfort secondary to

degenerative disc disease of the lumbar spine.”  In April of

1992, Dr. Walter Giller’s impression was likewise “Post

traumatic syndrome with residual lower back and right leg
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discomfort secondary to degenerative disc of the lumbar

spine.” In its December 10, 1993, decision awarding the

claimant the 20% impairment assigned by Dr. Henry, the Full

Commission quoted these impressions and noted in its opinion

that the claimant’s MRI indicated that the claimant’s

degenerative disc disease was at the L4-L5 level of his

spine, the same level at which Dr. Crowell now proposes

fusion surgery.

I note that according to DORLAND’S ILLUSTRATED MEDICAL

DICTIONARY 1673 (30th Ed. 2003), the medical term

“secondary” means either (1) second or inferior in order of

time, place or importance, or (2) derived from or consequent

to a primary event or thing.  As the term “secondary” is

used in the italicized quoted impressions of Dr. Giller and

Dr. Henry in the previous paragraph, I understand each

physician to indicate that the claimant’s post traumatic

syndrome, for which the Commission awarded a 20% impairment,

was derived from or consequent to his degenerative disc

disease which a March 1991 MRI indicated was located at the

L4-5 level of the claimant’s spine.  

Therefore, to the extent that Respondent No. 1's

attorney seemed to attempt to get Dr. Crowell to agree with

him on pages 13, 14, and 26 of Dr. Crowell’s deposition that

the claimant’s only physical injury in the 1990 fall was a

fracture of the L-4 transverse process on the left, that

question appears to be res judicata based on the
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Commission’s previous award of a 20% permanent impairment

assigned, at least in part, for post traumatic syndrome with

residual back pain and right leg discomfort secondary to

degenerative disc disease at the L4-5 level which was

documented by MRI.

Even if the Commission’s prior award of a 20%

impairment for post traumatic syndrome with residual back

pain and right leg discomfort secondary to degenerative disc

disease in not res judicata on whether the claimant in fact 

experienced post traumatic syndrome attributable to 

degenerative disc disease at the L4-5 level of his spine as

a result of his 1990 injury, I note that the claimant was

only 25 years old at the time of his 1991 MRI, and Dr.

Crowell testified that one would not expect a 24 or 25 year

old to have disc problems or desiccation.  (R. Exh. 1 p. 19)

Dr. Crowell also testified that the degenerative disc

disease with desiccation at L4-5 indicated in the claimant’s

MRI conducted on March 7, 1991, when the claimant was 25

years old, is the same medical condition for which Dr.

Crowell is seeing the claimant in 2010.  (R. Exh. 1 p. 21)

Dr. Crowell also testified at one point in his

deposition that he thinks the claimant’s disc desiccation at

issue is related to an aggravation due to trauma that he had

in 1990, and Dr. Crowell testified that is the reason that

he proposes fusion surgery.  (R. Exh. 1 p. 23)  
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To the extent that Respondent No. 1 contends that Dr.

Crowell’s recommendation for fusion surgery is inconsistent

with the normal results of the claimant’s EMG testing, nerve

conduction testing and post-myelogram CT test results, I

note that according to Dr. Mocek’s report of June 15, 2010,

Dr. Mocek ordered the myelogram and post-myelogram CT to

look for a  possible pinched nerve, not to search for

possible painful discs.  In fact, Dr. Mocek has now proposed

a lumbar discogram to check for painful discs, but Dr.

Mocek’s reports make no reference to the MRI that Dr.

Crowell ordered and reviewed previously on March 9, 2010.

Dr. Crowell testified that the purpose of fusion

surgery is to eliminate or diminish pain by taking motion

out of a level of the spine with disc dessication or pain

fibers.  (R. Exh. 1 p. 10)  Dr. Crowell also testified that

nerve conduction studies do not necessarily show anything as

far as disc desiccation or problems in the disc.  (R. Exh. 1

p. 20-21)

In light of Dr. Mocek’s report indicating that he

ordered the myelogram and post-myelogram CT to look for

pinched nerves, Dr. Crowell’s testimony that nerve

conduction tests do not indicate disc desiccation or

problems in the disc, Dr. Crowell’s testimony that he

ordered an MRI in 2010 and that the claimant’s degenerative

disc disease on an MRI in 1991 is the same condition that

Dr. Crowell is treating now, and the Commission’s prior
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award of a 20% impairment for post-traumatic syndrome

secondary to degenerative disc disease in the claimant’s

spine, I am not persuaded by Respondent No. 1’s contention

that the disc abnormality at L4-5 for which Dr. Crowell

proposes fusion surgery is not adequately identifiable by

objective medical testing, or by their contention that a

normal EMG test, a normal nerve conduction test and/or a

normal post-myelogram CT test indicate that fusion surgery

is not appropriate.  As I understand Dr. Crowell’s

testimony, the proposed fusion surgery is intended to

eliminate spinal movement at the level of a painful disc,

and Dr. Crowell can adequately determine the level of the

affected disc by MRI testing.  Consequently, I conclude that

the normal results from other types of testing obtained by

Dr. Mocek in looking for possible pinched nerves does not

render any less persuasive Dr. Crowell’s rationale for

proposing fusion surgery to reduce or eliminate disc pain

associated with spinal movement. 

Finally, to the extent that Respondent No. 1 attributes

the claimant’s present medical condition to his motor

vehicle accident and/or lifting incidents documented in the

medical reports after the 1990 injury at work, I note that

the claimant had been adjudged permanently and totally

disabled as a result of his work related back injury many

years before the motor vehicle accident which sent him to

the hospital for a single evaluation.  I again also note
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that Dr. Crowell currently proposes fusion surgery for the

same level of degenerative disc disease in the claimant’s

spine which was documented by MRI in 1991 before he was

assigned and awarded a 20% permanent impairment for his work

related back injury many years ago.  I am therefore not

persuaded on this record that any incident since 1990

represents an independent intervening cause of the

claimant’s current need for fusion surgery as Respondent No.

1 contends.  

Issue 2: Temporary Or Permanent Disability Compensation

The claimant’s attorney contends that the claimant will

enter a healing period and be entitled to temporary total

disability compensation as a result of Dr. Crowell’s

surgery.  Temporary total disability is that period within

the healing period in which a claimant suffers a total

incapacity to earn wages.  Arkansas State Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d

392 (1981).  The healing period ends when the underlying

condition causing the disability has become stable and

nothing further in the way of treatment will improve that

condition.  Temporary disability compensation cannot be

awarded after the healing period ends.  Mad Butcher, Inc. v.

Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).

However, once a healing period ends, a claimant may be

entitled to additional temporary disability compensation if

treatment for a medical complication related to the work
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injury causes the claimant to enter a new healing period. 

Elk Roofing Co. v. Pinson, 22 Ark. App. 191, 737 S.W.2d 663

(1987).

In the present case, Dr. Crowell testified that his

proposed fusion surgery will eliminate motion at the L4-5

level of the claimant’s spine in an attempt to reduce or

eliminate the claimant’s pain.  Because this treatment is

intended to improve the permanent nature of the claimant’s

work related injury, I find that the claimant will enter a

new healing period when he undergoes fusion surgery. 

Respondent No. 1 will thereafter be liable for temporary

disability compensation for any portion of the claimant’s

post-surgical healing period in which he is disabled from

working.  Because the claimant is not entitled to receive

both permanent total disability compensation and temporary

total disability compensation for the same time period,

Respondent No. 2 will suspend the claimant’s permanent total

disability compensation beginning when the clamant enters

his post-surgical healing period.   

Issue 3: Attorney’s fees

After considering the nature, length, and complexity of

the services performed by Mr. Frye, and the benefits

resulting to the claimant, as provided for in Arkansas Code

Annotated Section 11-9-715(a)(4)(1987), I find that Mr. Frye

is entitled to a ten percent (10%) attorney’s fee on the

medical expenses, pharmacy reimbursements, medical mileage,
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proposed surgery and temporary disability compensation

controverted by Respondent No. 1 and awarded herein. In

concluding that the claimant’s attorney is entitled to a fee

on mileage, in addition to the other controverted benefits,

I note that the Commission concluded that medical benefits

encompass mileage for purposes of awarding an attorney’s fee

in Bridges v. Alumax, Full Workers’ Compensation Commission,

Opinion filed May 15, 2000 (E214467 and E216882).    

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee-employer-insurance carrier
relationship existed on November 15, 1990, at
which time the claimant sustained a compensable
low back injury.

2. The claimant was found to be permanently and
totally disabled by a Full Commission Opinion
rendered on December 10, 1993, which is res
judicata and the law of the case.

3. The Death and Permanent Total Disability Trust
Fund began paying total disability benefits of
$213.33 per week on October 3, 1998, which are
ongoing.

4. The claimant has established by a preponderance of
the evidence that fusion surgery proposed by Dr.
Crowell is reasonably necessary in connection with
his compensable low back injury sustained on
November 15, 1990.

5. The claimant has establish by a preponderance of
the evidence that he will enter a new healing
period when he undergoes surgery, and will
therefore be entitled to a period of additional
temporary disability associated with the fusion
surgery proposed by Dr. Crowell while he remains
within his post-surgical healing period and
incapacitated from working.

6. The claimant’s attorney is entitled to a 10%
attorney’s fee on the unpaid medical bills,
prescription reimbursements, and mileage which
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were initially controverted by Respondent No. 1
but are hereby awarded for purposes of attorney’s
fees, and he is entitled to a 10% attorney’s fee
on the medical expenses associated with the fusion
surgery proposed by Dr. Crowell and on the
temporary disability compensation that the
claimant will be entitled to when he enters his
post-surgical healing period.

AWARD

Respondent No. 1 is directed to pay benefits in

accordance with the findings set forth herein. 

The claimant’s attorney is entitled to a 10% attorney’s

fee on the benefits indicated herein, one-half of which is

to be paid by Respondent No. 1 and one-half to be paid by

the claimant in accordance with Ark. Code Ann. § 11-9-715

(1987) and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

Respondent No. 1 is directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

MARK CHURCHWELL
Administrative Law Judge


