
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F704732

REBECCA BROWN, EMPLOYEE CLAIMANT

ARKANSAS EMERGENCY TRANSPORT,
EMPLOYER RESPONDENT

TRAVELERS INSURANCE COMPANY,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED DECEMBER 8, 2010

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

The respondent was represented by HONORABLE PHILLIP CUFFMAN,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

September 10, 2010, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on August 2, 2010.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. Claimant suffered a compensable injury to her back
on or about April 30, 2007.

2. Temporary total and medical benefits were paid. 

3. Claimant’s compensation rates are $348.00/$261.00.
 

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Permanent impairment and controversion.

Respondent:
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1. Issues stated by the claimant are her entitlement
to an impairment rating assigned by Dr. Kenneth
Rosenzweig and a controverted attorney’s fees on
that impairment rating.

The record consists three volumes: (1) the

September 10, 2010, hearing transcript and the exhibits

contained therein; (2) Joint Exhibit No. 1 is the deposition

of Dr. Kenneth Rosenzweig taken August 20, 2010; and (3)

Joint Exhibit No. 3 is the claimant’s deposition taken

December 9, 2010.

DISCUSSION

The claimant was employed by Arkansas Emergency

Transport as an emergency medical technician when she

sustained an admittedly compensable lifting injury to her

back on April 30, 2007.  She was initially treated for

symptoms diagnosed by physicians at Concentra as a lumbar

strain.  (Jt. Exh. 2 p. 2)

When her reported symptoms did not abate, the claimant

came under the care of Dr. Kenneth Rosenzweig on June 12,

2007.  Dr. Rosenzweig initially diagnosed the claimant with

a lower back strain as well.  (Jt. Exh. 2 p.12)  Dr.

Rosenzweig performed a trigger point injection which the

claimant reported did not help her symptoms.  (Jt. Exh. 2 p.

13)  During the course of Dr. Rosenzweig’s treatment, the

claimant reported additional symptoms including tingling in

her entire spine, and mid-back pain with tingling down both

arms in July of 2007.  (Jt. Exh. 2 p. 17)  
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The claimant ultimately underwent MRIs of her lumbar,

her thoracic and her cervical spine.  As a result of an

abnormality identified in the thoracic MRI, Dr. Rosenzweig

performed an epidural steroid injection in the claimant’s

spine on August 15, 2007.  (Jt. Exh. 2 p. 22)  The injection

was intended for diagnostic and therapeutic purposes.  (Jt.

Exh. 2 p. 27)  The claimant obtained no relief from the

injection.  (Jt. Exh. 1 p. 22)  In addition, the claimant

developed headaches after the injection for which Dr.

Rosenzweig performed an epidural blood patch procedure on

August 29, 2007.  (Jt. Exh. 2 p. 27)  On September 10, 2007,

Dr. Rosenzweig declared the claimant at maximum medical

improvement and recommended a second opinion on the

claimant’s diagnosis and treatment options.  (Jt. Exh. 2 p.

30) 

After several additional follow up visits with Dr.

Rosenzweig, the claimant underwent a functional capacity

evaluation on November 14, 2007.  However, the claimant gave

an unreliable effort on that test.  (Jt. Exh. 2 p. 34)     

After one more follow up with Dr. Rosenzweig, the

claimant also came under the care of Bivens Family Medicine

in December of 2007.  In addition Dr. Scott Schlesinger, a

neurosurgeon, performed an independent medical evaluation of

the claimant on May 14, 2008.  Dr. Schlesinger performed a

physical examination and reviewed the claimant’s cervical,

thoracic and lumbar MRIs.  Dr. Schlesinger indicated that he
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did not see anything structurally, and he saw no evidence of

a surgical problem.  Dr. Schlesinger also did not see

anything in the claimant’s spine that needed a disability

rating.  (Jt. Exh. 2 p. 53-56)

After additional follow up at Bivens Family Medical and

one trip to the emergency room in Heber Springs, the

claimant was also evaluated by Dr. Phillip Kravetz, an

orthopedic specialist, on November 11, 2008.  Dr. Kravetz

performed a physical examination and reviewed the claimant’s

lumbar MRI but not her cervical and thoracic MRIs.  Dr.

Kravetz indicated that it was difficult to say what the

claimant’s injury is other than pain that she describes. 

Dr. Kravetz indicated that the best thing the claimant could

do was return to work in a new job environment that is not

as physical as her old job.  

On March 20, 2010, Dr. Rosenzweig prepared a letter to

the claimant’s attorney indicating that the claimant was a

candidate for a permanent impairment, based on the findings

at the time of Dr. Rosenzweig’s treatment, of 7% for

treatment for an intervertebral disk at the thoracolumber

junction (T12-L1 level) of her spine.  (Jt. Exh. 2 p. 74)

However, in a deposition taken on August 20, 2010, Dr.

Rosenzweig noted that the spinal level that he actually

treated was at T7-8, not T12-L1, and the appropriate rating

for a T7-8 disk injury is 3% impairment, not 7% impairment. 

(Jt. Exh. 1 p. 38, 39)  When asked regarding the difference
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between his rating and Dr. Schlesinger’s rating, Dr.

Rosenzweig testified:

It all boiled down – a lot of it, some of the Arkansas
Guidelines, the Arkansas Guidelines don’t allow for
range of motion.  You can do a passive range of motion
for a shoulder injury and use the range of motion, but
you can’t use range of motion for a spinal injury.  So
most people use this, unless there is a significant
pathology that fits a D.R.E. category.  He is seeing
her from an independent standpoint.  He feels that
everything on there is the degenerative process, not
necessarily an injury, and therefore, he didn’t
recommend an impairment rating.  And that’s from an
independent medical standpoint.

From a treating physician standpoint, if I were
treating a person with what appears to be a 7-8 disc
herniation and hope – and treating that to see if that
is her source of pain, and didn’t respond to that
treatment, then was it really her source of pain?  So,
as a treating physician, to declare an MMI and offer an
impairment rating at the request of an interested
party, then I am going to reflect to the AMA Guidelines
that is adopted by Arkansas and try to reconcile any
objective finding, which is the disc herniation at 7-8,
to a rating.  And it appears that I incorrectly rated
it for a lumbar and it should have been thoracic.  But
she does have a disc herniation at 7-8, so that was the
basis of the rating offered her.

Benefits for permanent impairment must be based on an

impairment rating using the AMA Guides to the Evaluation of

Permanent Impairment (4th ed. 1993).  The Commission may

review the Guides even if the Guides are not in the record,

and the Commission may determine its own impairment rating

under the Guides, rather than simply assessing the validity

of impairment ratings assigned by doctors.  Avaya v. Bryant,

82 Ark. App. 273, 105 S.W.3d 811 (2003).

In addition, benefits for permanent anatomical

impairment shall be awarded only if the claimant’s
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compensable injury is the major cause of the impairment at

issue.  Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).  The

provisions of Ark. Code Ann § 11-9-102(4)(F)(ii)(b) do not

apply in determining a claim for permanent anatomical

impairment.  Michael v. Keep & Teach, Inc., 87 Ark. App. 48,

185 S.W.3d 158 (2004).  Major cause means more than 50% of

the cause.  Ark. Code Ann. § 11-9-102(14).

A determination of the existence and extent of physical

impairment must also be supported by objective and

measurable physical findings.  Ark. Code Ann. § 11-9-

704(c)(1)(B).  “Objective findings” are defined as “those

findings which cannot come under the voluntary control of

the patient.”  Ark. Code Ann. § 11-9-102(16)(A)(i).  When

determining the permanent physical impairment, neither a

doctor nor the Commission may consider complaints of pain. 

For purposes of assigning impairment ratings to the spine,

straight-leg-raising tests and range-of-motion tests do not

qualify as objective findings.  Ark. Code Ann. § 11-9-

102(16)(A)(ii).  If the allegation of permanent physical

impairment is supported by objective and measurable

findings, then the Commission must also consider the

credibility of relevant subjective evidence as well in

assessing permanent impairment.  Singleton v. Pine Bluff, 97

Ark. App. 59, 244 S.W.3d 709 (2006).

In the present case, the claimant seeks benefits for a

3% impairment for disc abnormality at the T7-8 level of her
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spine and a 7% impairment for disc abnormality at the T12-L1

level of her spine.

However, after reviewing the entire record, I accord

Dr. Schlesinger’s opinion regarding the claimant’s degree of

permanent impairment great weight, and based on Dr.

Schlesinger’s opinion, I find that the claimant sustained no

permanent impairment as a result of her admittedly

compensable back injury.

In according greater weight to Dr. Schlesinger’s

conclusions than Dr. Rosenzweig’s conclusions, particularly

with regard to a possible impairment for the abnormality at

the T7-8 level of the claimant’s spine, I note that Dr.

Rosenzweig’s own reports and testimony indicate that (1) Dr.

Rosenzweig performed a steroid injection in the claimant’s

thoracic spine for therapeutic and diagnostic purposes (Jt.

Exh. 2 p. 27); (2) If a T7-8 disc herniation was the source

of the claimant’s reported pain, the injection would have

helped her and should have really calmed it down (Jt. Exh. 1

p. 19); (3) The claimant got no relief from the injection

(Jt. Exh. 1 p. 22); and (4) A T7-8 disc herniation is not a

typical pain generator that causes the symptom pattern that

the claimant described.  (Jt. Exh. 1 p. 18)  I find under

these circumstances that Dr. Schlesinger’s opinion is not

based on any material mistake of relevant fact, and I

conclude that the outcome of Dr. Rosenzweig’s diagnostic

steroid injection appears consistent with Dr. Schlesinger’s
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conclusion that there was nothing in the claimant’s spine

that warranted an impairment rating.

Consequently, for all of the reasons discussed herein,

I find that the preponderance of the credible evidence

establishes that the claimant sustained no permanent

impairment as a result of her compensable back injury. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Claimant suffered a compensable injury to her back
on or about April 30, 2007.

2. Temporary total and medical benefits were paid. 

3. Claimant’s compensation rates are $348.00/$261.00.

4. The preponderance of the credible evidence
establishes that the claimant sustained no
permanent anatomical impairment as a result of her
compensable back injury.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


