
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F900625 (01/20/07)

MICHAEL BROWN, EMPLOYEE  CLAIMANT

NUCOR YAMATO STEEL CO., EMPLOYER         RESPONDENT

HARTFORD FIRE INSURANCE CO., CARRIER         RESPONDENT

OPINION FILED JANUARY 20, 2010

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on January 15, 2010,
at Jonesboro, Craighead County, Arkansas.

Claimant pro se.

Respondents represented by the HONORABLE MICHAEL E. RYBURN, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On November 9, 2009, a pre-hearing conference was

conducted in this claim from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The testimony of Michael Brown- the claimant, coupled with medical reports and other

documents comprise the record in this claim

DISCUSSION
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Michael Brown, the claimant, with a date of birth of August 31, 1963, is a high school

graduate.  Claimant commenced his employment with respondent on December 9, 1993.   The

claimant worked in the shipping department of respondent as a loader.  The testimony of the

claimant reflects that prior to his employment by respondent, his prior work history included

working at a cotton gin and as a leadman/foreman at a concrete factory.

Claimant acknowledged that he had experienced back complaints prior to January 2007,

for which he had obtain chiropractic and medical treatment.  Despite the afore, the claimant noted

that he was able to continue working and did not require significant time off.

The testimony of the claimant reflects that in January 2007, he sustained an injury to his

back when he picked up a board weight approximately ninety (90) pounds while within the course

and scope of his employment.  Claimant assets that when he picked the board he felt a pop in his

low back along with corresponding pain in the area.  Claimant testified that at the time of the

injury he was working the mid-night shift, from 6:00 p.m. to 6:00 a.m.  Further, claimant’s

testimony reflects that the incident involving the board occurred at approximately 3:30 a.m. 

Claimant testified that he reported the injury to his supervisor, David Hasting, and that an incident

report was completed.  The testimony of the claimant reflects that injury occurred while he was

working on the weekend.  As a consequence of the afore, claimant testified that he was unable to

obtain medical treatment in connection with his reporting of the injury until Monday.

The testimony of the claimant reflects that respondent arranged for him to be seen by the

company doctor, Dr. Michael Lack, who released him to work.  Claimant testified that respondent

directed him to be seen by Dr. LeVerne R. Lovell, a Memphis neurosurgeon.  The claimant

ultimately underwent surgery under the care of Dr. Lovell.  Claimant acknowledged that he was
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informed by respondent that the compensability of his claim for workers’ compensation benefits

was being denied.  

The testimony of the claimant reflects that he filed a claim with his health care provider

and that with the exception of $1,400.00 to $1,600.00, the medical bills associated with his

treatment had been paid.  The testimony of the claimant further reflects that he received three (3)

months of short term disability payments, and thereafter, long term disability payments.  The

claimant is currently receiving $2,500.00, per month in long term disability payments.  

Claimant acknowledged that he was treated in connection with his back complaint by

family physician, Dr. John Williams, prior to the January 2007, incident.  Further, the claimant had

been referred for diagnostic studies relative to his back prior to January 2007.  The medical in the

record reflects that the claimant had been seen by Dr. Kenneth Tonymon, a Jonesboro

neurosurgeon, and by Dr. Jeffrey Kornblum, also a Jonesboro neurosurgeon, in connection with

his back complaints prior to January 2007.  Claimant maintains that while he wanted to return to

Dr. Tonymon for treatment following the January 2007, incident, respondent refused to allow him

to do so even after they had controverted the compensability of the claim.

The claimant asserts that he consulted with another attorney in connection with his claim

for workers’ compensation benefits growing out of the January 2007, injury.  Further, claimant

asserts that he was assured by the attorney that a claim had been filed on his behalf.  The

testimony of the claimant reflects that it was not until he consulted with his last attorney did he

learn that a claim had not been filed.  Claimant maintains that prior to the filing of the present

claim, he and his attorney determined that the date of his injury was January 25, 2007.  After

identifying the date of injury, the claimant testified that he signed the Form AR-C, Claim for
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Compensation, in January 21, 2009, and that he was present with the document was faxed to the

Arkansas Workers’ Compensation Commission. 

The medical in the record reflects that the claimant had been a patient of Dr. Mark E.

Lazenby, D.C., since September 2001.  In a January 9, 2010, written statement, furnished by the

claimant, Dr. Lazenby relayed:

I have treated this patient since September 2001 for low back pain
arising from disc bulges at L4 and L5.  He always responded favorably
to it.  Injury after June 2006 could be related to work injury. (CX. #1).

The evidence reflects the presence of a September 5, 2006, chart note of Dr. Tonymon regarding 

an office visit by the claimant of the same date:

Mr. Brown was seen in follow up.  I reviewed his lumbar MRI done at
SHJ on August 31, 2006 which demonstrates some mild degenerative
changes seen on the T-2 segittal images at L4-L5 and L5-S1.  There is 
no disc herniation, canal stenosis, or foraminal stenosis.

Of interst, is my observation of what I think is a fatty filum terminale 
seen on the T-1 axial images 8-19.  In addition, there is significant 
prominence circumferentially of epidural fat on the T1 axial slices 
13-28 with the consequent circumferential constriction of the theca sac.

Mr. Brown states that he has gained about 70 pounds since his marriage.
He used to weight a maximum of 254, currently he is 236 pounds,
 whereas in the year 2000 he weight 190 pounds.

Mr. Brown states that he hurt his back in the weight room with improper
lifting techniques.

He is off work until September 12, 206 at Nucor Yamato.

I am going to prescribe Celebrex 200mg q.d., for its NSAID affect.
Mr. Brown is encouraged to continue his efforts at weight loss and will 
be seen in the Paragould office in December 2006.  It is felt that any 
weight loss may be accompanied by a decrease in the epidural fat 
volume. (CX. #1).
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On December 5, 2006, the claimant was again seen by Dr. Tonynon pursuant to the above.  The 

chart note relative to the December 5, 2006, office vice reflects, in pertinent part:

.        .      .  He states that he is not having to work the rail line anymore,
which is fortunate because there is a lot of climbing and lifting required
at that job.  He has been working the swing shift, which alternates every
week days to nights for 12 hours at a time.  Consequently his habits 
have not yet allowed him to realize any significant weight loss.

He still has quite a bit of discomfort in the left lumbosacral region.
I would like to get a pelvic MRI with and without contrast and have
him seen by Dr. Kornblum in the SHJ pain clinic for medical branch
blocks and lumbar epidural steroid injections as indicated.  He is to
continue working and will be seen back in the Paragould clinic after 
the above. (CX #1).

Pursuant to the above, the evidence reflects that the claimant was seen by Dr. Jeffrey A. 

Kornblum on December 13, 2006.  The chart note relative to the afore visit reflects, in pertinent 

part:

IMAGING STUDIES:
He has an MR available for review from 08/2006 revealing degenerative
disc changes at L4 and L5, mild facet arthropathy also noted in the lower
lumbar spine.  The canal and foramen appear to be quite ample.

IMPRESSION:
Chronic low back pain, degenerative disc disease.

RECOMMENDATION:
I have reviewed with him the benefits of maintaining the exercise
program.  We have discussed consideration of anti-inflammatory that
he indicates has been prescribed though he prefers not to take medication.
I discussed with him the option of epidural steroids, which may be more
beneficial to him at the time of flare-up and during his baseline time.
.     .    .    .  He would rather trial an anti-inflammatory.  I have suggested 
if he considers that to trial some Naprosyn twice a day with meals.  We
reviewed potential side affects.  If the need arise, he may be referred for
re-evaluation. (CX. #1).

The record reflects the present of several clinic notes as well as the operative report of Dr.
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LaVerne R. Lovell, a Memphis neurosurgeon, relative to the claim.  The claimant was seen in 

follow-up by Dr. Lovell on April 12, 2007, to discuss surgical intervention.  The clinic note 

reflects, in part:

.   .    .  I went over once again the options in his case including non-
invasive management, a job change and neurosurgical intervention.
I also discussed simple microdiscectomies as well as two-level lumbar
fusion.  I attempted to explain the pros and cons and the pluses and 
minuses of bot of those procedures long-term and short-term.  I also
emphasized the fact that neither surgical procedure guarantees return
to his former work.

After deliberation with his family members, the patient has decided he
prefers to proceed with an L4 through S1 fusion with pedicle screw
stabilization.  I did go over the procedure including risks, complications,
recovery and return to work issues.   .    .   (CX. #1).

The surgical records reflect that the claimant was admitted to the hospital on May 7, 

2007, and discharged on May 10, 2007.  On May 7, 2007, the claimant was admitted and  

underwent L4-through S1 fusion.  The claimant was discharge on May 10, 2007, and provided a 

followup appointment in thirty (30) days with Dr. Lovell. (CX. #1).  A June 8, 2007, clinic note 

regarding the claimant reflects, in pertinent part:

HISTORY:   Mr. Brown returns for follow-up one month status post
L4 through S1 lateral mass fusion with pedicle screw stabilization.  
The patient is reasonably happy with his condition.  He has limited 
himself at the current time to one oxycodone at night and Lortab during
the day.  He does also use muscle relaxer occasionally.  He has increased
his ambulation and seems to be doing fairly well.

*       *       *

PHYSICAL EXAM:
Neurological Exam: Shows full strength, normal gait and a well-healed
incision.

IMPRESSION: Doing well after L4 through S1 fusion. (CX. #1)
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The medical in the record reflects that the claimant was seen in follow-up by Dr. Lovell on July 

11, 2007, and the clinic note relative to same reflects, in pertinent part:

HISTORY: Mr. Brown returns for follow-up.  He is two months
status post L4 through S1 fusion.  This patient says that he is significantly
better than before surgery.  He has been using two to three Lortab a day
and they are the 10 mg strength.  His plain x-rays today show good 
hardware location.  I did a posterior facet laminar fusion on him.  I cannot
identify fusion at this time, however, based on the patient’s continued 
good progress postop, I feel certain that he is healing well back there.

PHYSICAL EXAM:
Neurological Exam: Shows him walking normally up and down the 
hallway.  He can heel and toe walk with full strength and has negative 
straight leg raises.

IMPRESSION: Doing very well two months status post L4 through S1
fusion.

PLAN: We will go ahead and keep him off work for one additional month.
He will then be 90 days out from surgery and my plan on next visit will
be to start him in physical therapy.  I have reduced his Lortab to 7.5 mg 
and we will try to get him to use simply two those a day.  In addition, I
have given him Valium 5 mg that he may take one at night of needed for
muscle spasm and rest. .     .   (CX. #1).

The record reflects that presence of an Attending Physician’s Statement which was 

completed by Dr. Lovell regarding the claimant.  The statement describes the origin of the 

clamant’s condition as “degenerative in nature over time”.  The document reflects that the 

claimant was seen by Dr. Lovell initially on March 7, 2007, and that the surgery was performed 

on May 7, 2007 at Methodist Central Hospital, in Memphis, Tennessee. (CX. #3).

Finally, in response to an inquiry from the claimant’s former attorney, in a July 16, 2009, 

handwritten entry, Dr. Tonymon, relayed:
 

I am unable to comment on Dr. Lovell’s surgery and whether it
resulted from the incident in Jan 2007.  This question should be
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directed to Dr. Lovell (CX #2).

The Form AR-C, Claim for Compensation, was completed by the claimant on January 21, 

2009.  The Form AR-C reflects the date of injury as January 25, 2007.  The document reflects 

that it was faxed from the office of the claimant’s former attorney on January 21, 2009, at 3:24 

p.m.   The document which was introduced by the respondent has been stamped “copy” and a 

date received as “Jan 26 2009".  (RX. #1).

Respondents offered the First Report of Injury or Illness document, Form 1A-1, which 

identified the claimant’s date of injury/illness as January 20, 2007, at 9:00 p.m. and the employer 

being notified on the same date.  Further, the document reflects that the claim was a “no lost 

time” claim.  (RX. #2).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On January 20, 2007, the employment relationship existed when the claimant 

earned wages sufficient to weekly compensation benefits at the maximum applicable rates of

$504.00/$378.00, for temporary total/permanent partial disability.

3. The claimant failed to file a claim with the Arkansas Workers’ Compensation 

Commission for workers’ compensation benefits growing out of the January 20, 2007, incident

until January 21, 2009, which was more that two years from the date of injury.  The present claim

is barred pursuant to Ark. Code Ann. §11-9-702 (a) (1).
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4. The claimant has failed to sustain his burden of proof by a preponderance of the 

evidence that he sustained an injury arising out of and in the course of his employment on January

20, 2007, pursuant to Ark. Code Ann. §11-9-102(4).

CONCLUSIONS

The claimant asserts that he sustained an injury to his back on January 25, 2007, within the

course and scope of his employment which required medical treatment and rendered his

temporary totally incapacitated for engaging in gainful employment for a period of time.  Claimant

seeks corresponding temporary total disability and medical benefit.  Respondents deny that the

claimant sustained a compensable injury.  Further, respondents argue that the claimant’s claim for

workers’ compensation benefits is barred by the statute of limitations.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Statute of Limitations

In addition to denying the compensability of the present claim, respondents maintain that

the claimant’s claim is barred by operation of the statute of limitations.  The claimant testified that

he was work the midnight shift, which was from 6:00 P.M. to 6:00 A.M. at the time he sustained

an injury to his back while lifting a 90-pound board at work.  Further, claimant maintains that

incident occurred during the weekend.  Thereafter, the claimant asserts that an incident report was

completed upon his reporting.

During his testimony before the Commission, claimant maintained that the date of the

occurrence was January 24, 2007.  The claimant asserts that he first obtained medical treatment in
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connection with the January 2007 injury the Monday following the occurrence.  The claimant has

not offered any medical records reflecting his receipt of medical treatment by respondents’

designated medical provider, Dr. Michael Lack, which would document when he was first seem

by same.  

The evidence reflects that on January 21, 2009, the claimant signed a Form AR-C, Claim

for Compensation, which listed the date of injury as January 25, 2007.  Further, the evidence

preponderates that the claimant’s attorney faxed the Form AR-C to the Arkansas Workers’

Compensation Commission at 3:24 P.M. on January 21, 2009.  The respondents filed with the

Arkansas Workers’ Compensation Commission a Form 1A-1, First Report of Injury or Illness,

which identified the claimant’s date of injury as January 20, 2007.   

It is undisputed that the claimant was informed that respondents were controverting the

compensability of his claim shortly after his initial visit for medical treatment with Dr. Michael

Lack, respondents’ designated medical provider.  The claimant did not file a claim for workers’

compensation benefits with the Arkansas Workers’ Compensation Commission until January 21,

2009.  At the time the Form AR-C was filed with the Commission, the claimant had undergone

back surgery under the care of Dr. LaVerne Lovell.  Further, the claimant had filed the cost of his

medical treatment with group healthcare carrier.  

Claimant asserts that the incident occurred while working during the weekend.  The

evidence disclosed that January 20, 2007, was on a Saturday.  January 24, 2007, the date that

claimant testified that the incident occurred, was on a Wednesday.  January 25, 2007, was a

Thursday.  The claimant maintains that due to the nature of his work-shift, the incident occurred

on a Friday morning.  The claimant has failed to identify the date of injury with documentation. 
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Respondents have specifically identified the date of the occurrence as January 20, 2007.   

Ark. Code Ann. §11-9-702 (a):

(1)   A claim for compensation for disability on account of an injury,
other than an occupational disease and occupational infection, shall 
be barred unless filed with the Workers’ Compensation Commission 
within two (2) years from the date of the compensable injury.   .    .

The evidence preponderates that the incident complained of by the claimant, and for which he was

initially seen by respondents’ designate medical provider, occurred on January 20, 2007.  Further,

the evidence preponderates that the claimant was informed by respondents that his claim for

workers’ compensation benefits growing out of the January 20, 2007, incident was being denied. 

The claimant failed to file a claim for workers compensation benefits in connection with the

January 20, 2007, incident with the Arkansas Workers’ Compensation Commission until January

21, 2009, which was more than two (2) from the date of the injury asserted.  The claim is barred

pursuant to Ark. Code Ann. §11-9-702 (a)(1).

Compensability 

The claimant has asserted that he sustained a specific incident injury to his back in January

2007 arising out of and in the course of his employment.  As noted above, the evidence

preponderated that the claimant did not file his claim with the Arkansas Workers’ Compensation

Commission until January 21, 2009, in connection with the January 20, 2007, incident, which

results in the same being barred pursuant to Ark. Code Ann. §11-9-702 (a)(1).  Evidence

preponderates that had the claim not been barred by the statute of limitations, the claimant has

failed to establish that he sustained a compensable injury pursuant to Ark. Code Ann. §11-9-102

(4).
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In order to receive workers’ compensation benefits, the claimant must establish that the

injury arose out of and in the course of the employment; that the injury caused internal or external

harm to the body that required medical services; that there is medical evidence supported by

objective findings establishing the injury; and that the injury was caused by a specific incident and

identifiable by time and place occurrence.  The claimant bears the burden of proving a

compensable injury by a preponderance of the credible evidence.  Ark. Code Ann. §11-9-102

(4)(E)(i) (Supp. 2007).  Should the claimant fail to prove any one of the requirements by a

preponderance of the evidence, compensation must be denied.  Mikel v. Engineered Specialty

Plastic, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  

In the instant claim, the evidence disclosed that the claimant sought and obtained medical

treatment relative to his low back complaints prior to January 2007.  The claimant’s treating

neurosurgeon in connection with the May 7, 2007, surgery, attributed the need for the procedure

to degenerative disc disease of longstanding.  There is no medical in the record subsequent to

January 2007, which identifies a specific work-related incident as the basis for the medical

treatment.  The claimant has failed to sustain his burden of proof by a preponderance of the

credible evidence that he sustained an injury arising out of and in the course of his employment. 

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

       __________________________________________________
        Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


