
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G000390

JOHN W. BROWN, EMPLOYEE
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WEATHERLY TRUCK LINES, INC.,
EMPLOYER RESPONDENT

AMERISAFE RISK SERVICES,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED AUGUST 30, 2010

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Texarkana, Miller County, Arkansas.

The claimant was represented by HONORABLE GREGORY R. GILES,
Attorney at Law, Texarkana, Arkansas.

The respondents were represented by HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on July 1,

2010, in Texarkana, Arkansas.  A Prehearing Order was

entered in this case on April 12, 2010.  The following

stipulations were submitted by the parties either in the

Prehearing Order or at the start of the hearing and are

hereby accepted:

1. The Commission has jurisdiction.

2. The employee/employer/carrier relationship existed
at all relevant times.

3. There was a motor vehicle accident that occurred
on August 30, 2009.  Mr. Brown was driving
respondents' truck number 422 which was involved
in the accident at the time.  Mr. Brown's vehicle
was sideswiped at the time.

4. Respondents have controverted the claim.
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By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Whether claimant sustained compensable injuries to
his neck on August 30, 2009.

2. Whether claimant is entitled to temporary total
and/or temporary partial disability benefits from
December 28, 2009, to a date yet to be determined.

3. Whether claimant is entitled to additional medical
treatment.

4. Attorney's fees.

Respondent:

1. Compensability.

2. Attorney fees.

The record consists of the July 1, 2010, hearing

transcript and the exhibits contained therein.  

DISCUSSION

The claimant was involved in a two vehicle accident on

Highway 70 west of DeQueen at about 9:00 p.m. on August 30,

2009.  (T. 12)  The claimant was driving an eighteen wheeler

with a flatbed trailer loaded with lumber.  (T. 43-43)  A

pickup truck crossed the center line and sideswiped the

Weatherly Truck Lines truck that the claimant was driving. 

(Jt. Exh. 1 p. 3)  The claimant did not seek medical

treatment, and later that night he drove the eighteen

wheeler to Weatherly’s truck lot.  (T. 47)
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The claimant contends that he sustained a neck injury

in the automobile accident on August 30, 2009.  The

documentary evidence in the record indicates that the

claimant first went to a doctor for neck complaints on

December 22, 2009, some four months after the accident. 

(Jt. Exh. 1 p. 6)  He last drove for Weatherly Truck Lines

on December 28, 2009.  (T. 23)  The claimant testified that

he had not worked anywhere after December 28, 2009, through

the date of the hearing held on July 1, 2010.  (T. 38)  The

claimant seeks an award of medical treatment and temporary

disability compensation from December 28, 2009, to a date

yet to be determined.  (Comm. Exh. 1 p. 2)  

The respondents deny that the claimant sustained a

compensable neck injury.  The respondents have offered a

number of contentions as to why the respondents conclude

that the claimant did not sustain a neck injury on

August 30, 2009.  The respondents contended in the

Prehearing Order that the claimant continued to work without

medical treatment until December 28, 2009, that he has no

objective findings, and/or that he was actually injured in a

four wheeler accident in the interim between the trucking

accident and when he sought medical treatment.  (Comm. Exh.

1 p. 3)  At the close of the hearing on July 1, 2010, the

respondents argued that the claimant’s claim for a neck

injury on August 30, 2009, simply does not add up in light

of the claimant’s candid testimony that he doesn’t know how
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he hurt his neck in the accident, the nature of the accident

where a heavy eighteen wheeler was sideswiped by a very much

smaller pickup truck, his continued work thereafter for four

months, indications in the medical report in December that

something had occurred two days earlier, and indications in

a later medical report that the claimant was seeking an MRI

and an off work slip.  (T. 70)

The claimant testified that he developed soreness in

his neck the day after the accident and reported it (T. 17);

that he was reporting his problems at work to Jim, the

dispatcher, and to Chad who runs the company, but was

ignored (T. 17-20); that he finally gave up and went to a

doctor at his own expense for the first time on December 22,

2009 (T. 21); that Chad told the claimant on December 28,

2009, that the claimant would not be permitted to drive

again for Weatherly Truck Lines, Inc., until he got his neck

fixed, and that Chad indicated at that point that he was

turning it in to workers’ compensation (T. 23-24, 51); that

it was the hospital who recommended to the claimant that he

get an MRI for his neck (T. 53); and that it was the

claimant’s brother, not the claimant, who was the driver in

the four wheeler incident that the claimant had previously

described to Jim, the dispatcher, before he was let go.  (T.

31)

Neither Chad nor Jim nor the insurance adjuster nor any

other witness appeared at the hearing on behalf of the
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respondents to offer testimony to support the respondents’

contentions or to rebut any of the claimant’s testimony

regarding the alleged conversations that the claimant had

with Jim and Chad after the accident but before the claimant

was allegedly sent home by Weatherly Truck Lines to get his

neck fixed at his own expense, or to rebut the claimant’s

testimony regarding Chad’s delay in reporting the claim to

Weatherly’s workers’ compensation insurer.  The claimant’s

brother, Tracy Brown, appeared at the hearing and testified

that it was in fact he, Tracy, and not the claimant, who was

on a four wheeler that reared up and rolled him off on July

4, 2009.  (T. 62-63)  Tracy Brown also testified regarding

financial difficulties that the claimant and his wife and

two minor children were having beginning at least by

November of 2009.  (T. 65)

After reviewing the entire record, and for reasons

which will be explained below, I find that the claimant has

established by a preponderance of the credible evidence that

he sustained a compensable neck injury in the accident on

August 30, 2009, and that he is entitled to the award of

benefits that he seeks.

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the record must establish: (1) that

an injury occurred arising out of and in the scope of

employment; (2) that the injury caused internal or external
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harm to the body which required medical services or resulted

in disability or death; (3) that the injury is established

by medical evidence supported by objective findings, as

defined in Ark. Code Ann. § 11-9-102(16); and (4) that the

injury was caused by a specific incident and is identifiable

by time and place of occurrence.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997). 

In the present case, I find that is obvious without

citation that a motor vehicle accident, such as the claimant

sustained on August 30, 2009, is a “specific incident” as

that term has been interpreted by the Arkansas Courts.  In

addition, the claimant’s testimony persuades me that he was

hauling a load of lumber to Oklahoma City as part of his

employment duties for Weatherly Truck Lines when the

Weatherly truck was sideswiped by another vehicle.  (T. 13) 

Consequently, I find that any physical injuries that the

claimant may have sustained in that accident arose out of

and in the scope of his employment with Weatherly Truck

Lines, and were caused by a specific incident and

identifiable by time and place of occurrence. 

To the extent that the respondents originally contended

that the claimant “has no objective findings,” I point out

that the Arkansas Courts have long recognized a physician’s

observations of muscle spasm as an objective medical

finding.  Continental Express, Inc. v. Freeman, 339 Ark.

142, 4 S.W.3d 124 (1999).  In the present case, I note that
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the “PHYSICAL EXAM” section of the doctor’s report from

Howard Memorial Hospital on December 30, 2009, has the term

“muscle spasm” circled in the neck portion of the

examination section.  (Jt. Exh. 1 p. 10)  A page with a

similar format from Medical Park Hospital on January 10,

2010, also has “muscle spasm” (and “decreased ROM”) circled

in the neck portion of the physical examination section. 

(Jt. Exh. 1 p. 22)  I further note that Mr. Brown was

prescribed Flexeril for muscle spasm on January 10, 2010,

and the Arkansas Courts have regarded such a prescription to

also be an objective medical finding.  (Jt. Exh. 1 p. 27)

See  Fred's, Inc. v. Jefferson, 361 Ark. 258, 206 S.W.3d 238

(2005).  I therefore find that the claimant’s neck symptoms

for which he first received treatment on December 22, 2009,

are established by medical evidence supported by objective

findings. 

I also find that the claimant’s neck condition has

required medical treatment and caused at least temporary

disability based on the reports of medical treatment in the

record (Jt. Exh. 1 p. 6-27 and 30-35), the off work

requirement and the no driving requirements in the medical

reports (Jt. Exh. 1 p. 27, 34), and the claimant’s credible

testimony that he was no longer allowed to drive for his

employer until he gets his neck fixed. (T. 23-24)  The

remaining issue is whether the claimant’s neck condition and
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his documented muscle spasms are causally related to the

motor vehicle accident on August 30, 2009.

A claimant is not required to establish the causal

connection between a work-related incident and an injury by

either expert medical opinion or objective medical evidence.

See Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990

S.W.2d 522 (1999).  In fact, the Arkansas Courts have long

recognized that a causal relationship may be established

between an employment-related incident and a subsequent

physical injury based on evidence that the injury manifested

itself within a reasonable period of time following the

incident so that the injury is logically attributable to the

incident, where there is no other reasonable explanation for

the injury. Hall v. Pittman Construction Co., 235 Ark. 104,

357 S.W.2d 263 (1962); Harris Cattle Company v. Parker, 256

Ark. 166, 506 S.W.2d 118 (1974).  However, if the disability

does not manifest itself until months after the accident, so

that reasonable men might disagree about the existence of a

causal connection between the accident and disability, the

issue becomes a question of fact for the Commission's

determination. Kivett v. Redmond Co., 234 Ark. 855, 355

S.W.2d 172 (1962); Meyer’s Bakery Inc. v. Pratt, 6 Ark. App.

421, 644 S.W.2d 299 (1982).  Any resolution of a causation

question must also consider the extent that other possible

explanations exist for the medical condition.  Hays v. Reddy

Ice Group, Inc., 2010 Ark. App. 145.
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     In the present case, I do not find persuasive the

respondents’ alternative contentions that the claimant’s

neck problems are either the result of a four wheeler

accident or the result of an automobile accident that

occurred two days before the claimant presented to the

hospital on December 30, 2009.  I note that the respondents

offered no evidence whatsoever to support their original

contention that the claimant was involved in a four wheeler

accident, and the unrebutted testimony of the claimant and

his brother, Tracy, persuades me that Tracy, not the

claimant, owned a four wheeler and had a minor accident on

that vehicle.  (T. 31, 62-63)

With regard to the respondents’ contention that the

claimant had an accident in December, the typed notations on

a page entitled “EMERGENCY ROOM*OUTPATIENT RECORD” at Howard

Memorial Hospital on December 30, 2009, do contain under

chief complaint “HURT NECK IN CAR WRECK 2 DAYS AGO.”  (Jt.

Exh. 1 p. 8)  However, the handwritten notes from that visit

on the very next page contain a history that:

Pt c chronic lateral neck pain x 
6 months after MVA       
Worse x 2 days
Some relief from ibuprofen
Where?  Work (circled)               

I note that the handwritten notations on December 30, 2009,

of symptoms from an accident at work six months earlier

appear to me to be consistent with a history taken by Dr.

Noland Hagood eight days earlier:
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PRESENTS AS A NEW PATIENT.  HE STATES HE WAS
INVOLVED IN AN MVA ON AUGUST 30TH. HE WAS THE
DRIVER OF AN 18 WHEELER WHO WAS SIDE SWIPED BY A
PICK UP TRUCK.  HE STATES THAT HE WAS THROWN TO
THE SIDE BUT DIDN’T NOTICE MUCH DISCOMFORT UNTIL
ABOUT A WEEK LATER.  SINCE THEN, HE HAS HAD SOME
FULLNESS IN THE BACK OF HIS NECK AND OCCASIONAL
HEADACHES.  (Jt. Exh. 1 p.6)

In light of these two consistent histories

indicating that the claimant’s symptoms started soon

after a much earlier motor vehicle accident, I conclude

that the typed history inserted into the hospital’s

records by some unidentified personnel at Howard

Memorial Hospital on or after December 30, 2009,

regarding an accident two days earlier was inaccurate.

To the extent that the respondents originally

contended the claimant continued to work until

December 28, 2009, without medical treatment, I note

that this contention is also not supported by the

record.  In fact, the claimant first presented to Dr.

Hagood, on December 22, 2009, i.e., six days before he

was let go by Weatherly Trucking on December 28, 2009,

and on that visit, the claimant attributed his symptoms

to the motor vehicle accident from which this claim

arose.  (Jt. Exh. 1 p. 6)  

Absent any credible evidence to the contrary, I

believe the claimant’s testimony that he was not having

any neck problems before the accident in August (T.

35), and for the reasons discussed above, I also
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believe his testimony that he was not involved in any

accidents after the motor vehicle accident in August of

2009.  I further believe his testimony that his neck

symptoms started the day after the accident (T. 17),

essentially consistent Dr. Hagood’s history that the

symptoms started a week after the accident.  I believe

the claimant when he testified that he tried to report

the neck problem on multiple occasions to Chad and Jim

who ignored his reports until he was let go by Chad in

December until he got his neck fixed on his own.  I

also believe the claimant’s testimony that he

eventually gave up on the employer sending him to a

doctor and went to a doctor on his own in December,

shortly before he was let go.

I do not consider the four month gap between the

accident and the claimant’s first medical treatment

detrimental to the claimant’s burden to prove a causal

connection in light of the claimant’s credible

testimony that he was trying to get his employer to

send him to the doctor for his neck, and in light of

the claimant’s financial difficulties during the period

that he was waiting and hoping for his employer to

provide medical treatment.  In this regard, Tracy Brown

explained at the hearing that the claimant was having

so much difficulty making ends meet, that the claimant,

the claimant’s wife, and their two children had to move
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in with Tracy Brown’s family in November of 2009, i.e.,

the month before the claimant ultimately gave up on his

employer and paid to see Dr. Hagood himself.  (T. 65)

I am likewise not persuaded by the respondents’

suggestion that the difference in size between an

eighteen wheeler and a pickup truck necessarily negates

the risk of neck injury to the eighteen wheeler’s

driver under the circumstances of this case.  While I

realize from Newton’s second law of motion that an

object’s force is proportional to its mass, in the

present case, the pickup truck did not strike the great

mass of the eighteen wheeler’s flatbed loaded with

lumber.  As both the police report and the claimant’s

testimony instead indicate, the pickup truck struck the

eighteen wheeler’s truck which is only attached to the

front of the massive trailer, and the impact occurred

at a side angle, and not head on.  While neither party

presented into evidence any photographs of the eighteen

wheeler’s truck after the accident, I note that

photographs in evidence of the pickup indicate severe

damage to that vehicle, and I note that pursuant to

Newton’s third law of motion, for every reaction, there

is an equal and opposite reaction.  Consequently,

absent some credible evidence to support the

respondents’ contention regarding injuries and the

relative size of the vehicles involved, I am unable to
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conclude as the respondents suggest that, simply as a

matter of common sense, a driver wearing a seatbelt in

an eighteen wheeler will not injure his neck when his

truck is struck at a side angle by a pickup,

notwithstanding the extensive damage to the pickup

indicated in the hearing record photographs. 

In light of the credible evidence that the

claimant’s neck symptoms started within days of the

accident and persisted thereafter, in light of the

credible evidence of the respondents’ refusal to send

the claimant to a doctor for his neck during the four

months after the accident that he went without

treatment, in light of the evidence of the claimant’s

poor financial means to pay for treatment himself, and

in light of the lack of any credible evidence to

support some other reasonable explanation for the

claimant’s symptoms which started the day after the

accident, I find that the claimant has established that

the neck problems at issue in this claim, and the

objective medical findings of muscle spasm in his neck

documented in this claim, were both causally related to

the motor vehicle accident that occurred on August 30,

2009.  Consequently, I find  that the claimant

established each of the requirements necessary to

establish that he sustained a compensable neck injury

on August 30, 2009.    
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Temporary total disability for an unscheduled

injury is that period within the healing period in

which a claimant suffers a total incapacity to earn

wages.  Arkansas State Highway & Transportation Dept.

v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The

healing period ends when the underlying condition

causing the disability has become stable and nothing

further in the way of treatment will improve that

condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App.

124, 628 S.W.2d 582 (1982).

In the present case, the claimant at the time of

the hearing in this claim had not yet had the benefit

of receiving a cervical MRI as recommended in the

reports of Dr. Parker and discussed in the reports of

Medical Park Hospital.  (Jt. Exh. 1 p. 27, 30)  Because

a cervical MRI is appropriate to assess the underlying

cause and appropriate treatment for the claimant’s

symptoms associated with the accident on August 30,

2009, I find that the claimant remained within his

healing period at the time of the hearing held on

July 1, 2010.  

In light of the claimant’s work history in

driving, the credible evidence that Weatherly Truck

Lines took the claimant out of their truck until he

gets his neck fixed, the hospital’s January 10, 2010,

warning that the claimant not drive while he is taking
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his medication, Dr. Parker’s prohibition from driving

on February 18, 2010, and Dr. Parker’s off work slip

also dated February 18, 2010, I find that the claimant

has established by a preponderance of the evidence that

he has been completely disabled from work since

December 28, 2009.  Consequently, the claimant has

established that he is entitled to an award of

temporary total disability compensation from

December 28, 2009, through the date of the hearing and

continuing to a date yet to be determined.

Employers must promptly provide medical services

which are reasonably necessary for treatment of

compensable injuries.  Ark. Code Ann. § 11-9-508(a). 

Injured employees have the burden of proving by a

preponderance of the evidence that medical treatment is

reasonably necessary for treatment of the compensable

injury.  Ark. Code Ann. § 11-9-705(a)(3); Jordan v.

Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593

(1995).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission. 

Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d

790 (1996); Air Compressor Equipment v. Sword, 69 Ark.

App. 162, 11 S.W.3d 1 (2000). 

In the present case, the respondents refused to

provide the claimant medical treatment, and I find that

the course of medical treatment that the claimant was
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able to obtain on his own between December 22, 2009,

and February 18, 2010, was reasonably necessary to

treat the claimant’s compensable neck injury.  As

discussed above, I find that the cervical MRI requested

by the claimant and proposed by Dr. Parker is

reasonably necessary under the circumstances, as is the

follow up thereafter by Dr. Parker requested by the

claimant.

Because this claim is controverted in its

entirety, the claimant’s attorney is entitled by law to

a statutory attorney’s fee on the indemnity benefits

awarded herein.    

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Commission has jurisdiction.

2. The employee/employer/carrier relationship
existed at all relevant times.

3. There was a motor vehicle accident that
occurred on August 30, 2009.  Mr. Brown was
driving respondents' truck no. 422 which was
involved in the accident at the time.  Mr.
Brown's vehicle was sideswiped at the time.

4. The respondents have controverted the claim.

5. The claimant established by a preponderance
of the evidence that he sustained a
compensable neck injury on August 30, 2009.

6. The claimant established by a preponderance
of the evidence that he is entitled to
temporary total disability compensation from
December 28, 2009, through the date of the
hearing and continuing to a date yet to be
determined.
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7. The claimant has established by a
preponderance of the evidence the course of
medical treatment that he has received since
December 22, 2009, has been reasonably
necessary for his compensable neck injury,
and the claimant has established by a
preponderance of the evidence that a cervical
MRI and follow up treatment by Dr. Parker are
both also reasonably necessary for treatment
of his compensable neck injury.

8. The claimant’s attorney is entitled to an
attorney’s fee on the indemnity benefits
awarded herein.

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All

accrued sums shall be paid in a lump sum without

discount and this award shall earn interest at the

legal rate until paid, pursuant to Ark. Code Ann. § 11-

9-809, and Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (1995), and Burlington

Industries, et al v. Pickett, 64 Ark. App 67, 983

S.W.2d 126 (1998); reversed on other grounds 336 Ark.

515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25%

attorney’s fee on the indemnity benefits awarded

herein, one-half of which is to be paid by the claimant

and one-half to be paid by the respondents in

accordance with Ark. Code Ann. § 11-9-715 and Death &

Permanent Total Disability Trust Fund v. Brewer, 76

Ark. App. 348, 65 S.W.3d 463 (2002). 
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The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


