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STATEMENT OF THE CASE

A hearing was conducted in the above styled claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On December 7, 2009, a pre-hearing conference was

conducted in this claim from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

The testimony of Hazel M. Brooks, the claimant, and Bryan Erny, coupled with medical

reports, a DVD, and other documents comprise the record in this claim.
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DISCUSSION

Hazel Maria Brooks, the claimant, with a date of birth of September 8, 1967, is a high

school graduate.  The claimant’s testimony reflects that while she has asthma, her health was

otherwise fine prior to August 21, 2009.  Claimant denied that she suffered from any physical

limitations prior August 21, 2009.  Prior to her employment with respondents claimant worked

part-time at Kentucky Fried Chicken starting in February 2009.  For the ten (10) years preceding

the KFC employment the claimant had not been gainfully employed other than braiding hair.

Claimant commenced her employment with respondent-employer on June 3, 2008.

The claimant testified that her employment position with respondent-employer was that of a

leadout, explaining:

A leadout, and I walked the dog - meaning, okay, we would
get them from the cage in the back.  We’d take them and just walk 
them around to get their urine, you know, their sample, and bring 
them back across the scale and weigh them, put their numbers on 
them, then we’d walk them on the track. (T. 9-10).

 
The claimant maintains that she sustained an injury within the course and scope of her

employment on August 21, 2009, which serves as the basis for the present claim.  In describing

the events of August 21, 2009, which resulted in her injury the testimony of the claimant reflects:

Okay.  At night, I have on the 7th dog, where Donald Wilburn
- he had - it wasn’t long, but he had started making the leadouts get
their dogs in thirty (30) seconds.  And, which, you know, I didn’t see
that - that’s his, you know, him doing that, okay?  So, we was doing -
we was getting back there to our dogs, this particular night, on August
the 21st .  I was on the 7th dog. (T. 9).

Claimant continued:

Well, I was the 7th dog.  We all have a certain position we have
when we do numbers.  The 7th and 8th dogs get the tags in that race, so
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it’s just - and we hang them on a board, you know, the tags to the race.
So, that was my job.  I was to hang the tags; I was hanging the tags up.
My phone beeped like I had a message, so I finished hanging the tags
and we have two (2) more minutes so, I thought, you know, when I went
into the break room.  Well, I went in the break room, I checked my 
message right quick.  That’s when I heard Donald counting down, 21,
20 - so, I got up and started into this little hallway to get to where 
Donald’s at - in where the dogs are at.  So, what he would do is, if they
didn’t get there in 30 seconds, he would slam the door, and give them 
points, you know, so I wasn’t in - I’m trying to get - I had made it in 
there, but when he turned around, I tripped over his feet. (T. 10).

The testimony of the claimant reflects that when she tripped over the feet of Mr. Wilburn she fell

on the left side of her body.

The claimant elaborated regarding the requirements of her job duties and responsibilities

relative to her assigned dog:

No - okay, from the time we’d have to go - they’d say, get your
dog.  So, we’d go get our dog.  When we’d get that dog out of the case
- we had that dog the whole time, but it’s two (2) per group, okay?  When
we’d get from the back and catching samples, and we’re talking samples
- where one of the - out of the group - each group - would have to stay, 
and the other would have to go out and do his duty or whatever, you know.
Whatever number they are.  So, we had it up until then.  If I stayed in, I’d
hold it the whole time.  If my partner stay in, I go out and do my duty, 
and I come back and get the dog and deal with it - take him around the 
camera, to walk him out on the track. (T. 11).

The testimony of the claimant further reflects:

No - okay - two (2) groups - there’s two (2) sets of - there’s two 
(2) sets of groups.  We got the first group and second group.  The first
group gets 1, 3, 5, 7 dogs.  The second group gets 2, 4, 6.  So, when I 
was hanging up the tags, my dog had already ran.  I’m just waiting to go
get another dog.  (T. 12).

Clamant testified that during the short break in her work there were no specific duties that she

was required to do.  The claimant provided a description of the layout of the area where her
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accident occurred:

It’s where all of the - I don’t know what you’d call it, but it’s 
where all the dogs - it’s cages where all of the dogs - all of the dogs who
are racing - we’ve got two (2) sets of - set of races on this side (indicating),
but the majority is here (indicating), where he’d at.

His office right here (indicating) and the door is right here (indicating)
(T. 13).

The claimant’s testimony reflects that after hearing Mr. Wilburn counting down she

headed into the room where the cages and dogs were located, and that as Mr. Wilburn turned she

tripped over his feet and fell.  Claimant testified that Mr. Wilburn’s position was that of paddock

judge.

In describing the events from the point of her fall through the remainder of the evening of

August 21, 2009, the claimant testified:

I don’t think we had too many more races left and the races would
have ended before twelve (12:00).  I can’t - I want to say around ten (10:00)
- I want to say - I’m not for sure.  

*        *       *

Well, I got up.  I really didn’t think I was hurt.  I really didn’t. 
Donald - he says, you all right, honey?  I said, yes, I’m all right.  So he
said, well, just sit in the - in the  - in my office.  I said, well, I’m all right.
Well, they had already called Jonathan Fuller.  Well, he would do the box
out there when - when they get short, they would call him to get the dog.
So, they had done already called for hm to get my dog.  I’m ready to go
to work, cause, like I said, I didn’t think I was hurt.  So, when they - they
done got - he done come and got my dog, and went on and got his sample
and was bringing it back.  And so, when he come back, I was standing there;
I was ready, you know.  I wasn’t hurt, I wasn’t hurt at the time.  I didn’t
feel . .  (T. 14-15).

The claimant was in the office of Mr. Wilburn following her fall.  The claimant continued:

Okay.  When I got, like I said, when they come back come back
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with my dog from the back, I was standing there, in Donald’s office door
- go on and get my dog - that’s when I looked and seen Bryan Erny.  He
said for me to come to his office.  Well, he had Marshall Parker in there.
So, he said, you wasn’t - he said, you fell, do you want to go to the doctor?
I said, well, I’m all right, I’m all right.  So, he ran a tape back to show
that I had - he said, well, look how hard you fell.  I said, well, I’m okay,
though.  Ain’t nothing a little alcohol can’t cure, cause I’m going on my
vacation that Monday.  So, Marshall, he say - he said, well, he’d got to
make some kind of report - nobody’s going to the doctor.  And he - Bryan,
he said, well, he would suspend me.  And I left.  When I went to - well,
when - I went to Security, and I was signing papers - well, he had Keith
Montgomery - he gave me - well, Bryan gave me the paper, but I was 
reading it, cause he asked me to sign it, but he had on there drug, you 
know, drug screen.  Well, I reached back in there and I asked Keith 
Montgomery - I said, well, Keith, I’m not refusing a drug screen.  He 
said, well, just put - refuse to sign.  And so I went home.  When I left,
my boyfriend - I called my boyfriend to come in.  So, I was gonna go,
like I said, you know, by me being the age I am, I don’t want to really,
really hurt, so I wanted to soak, so I went to Walgreens.  Walgreens is
right around on the service road from the dog track.  So I went to the 
Walgreens to get me some alcohol and Epsom Salt and just soak. 
(T. 15-16).

The testimony of the claimant reflects that it was her intention when she left work to soak 

in a bath of rubbing alcohol and Epsom Salt to prevent soreness from the fall.  Claimant 

explained, regarding the afore:

I had just fell.  I mean, I wasn’t hurt, cause I a little bit more 
weight on me and, you know, I didn’t want to be really sore, cause I had
one more day to work.  So, you know, like I said, I didn’t think I was 
hurt. (T. 17).

The claimant acknowledged that she understood at the time she left work on August 21,

2009, that she had been suspended from work.   Claimant maintains, however, that it was her

understanding that the reason she had been suspended from work was because she had declined to

go to the doctor in connection with the accidental fall.   Claimant asserts that at the time she did

not feel as though she needed to go to the doctor.  The claimant explained her reluctance to see a
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physician:

I didn’t want to go to the doctor, cause I could - okay, I had
a asthma attack once before - if I could talk about that?

I had a asthma attack, and when he - when I tell it, I was a liar,
or whatever, you know - he, you know, they come and got me - I had 
had a asthma attack on the track.  Okay, I had to come off the track, so
when I get to almost coming in the gate, well, there’s a trainer - he 
seen me, cause I couldn’t breathe, so he called up to the office where
Kevin and Bryan be.  So, Kevin come running down there.  Well, I had
my asthma pump in my cousin’s car, you know, so she was coming up
there.  So he asked me, he said, well, do you need me to call the 
ambulance?  And I said, no, I’m gonna be fine.  So, he just let me 
sit them two (2) races out - those two (2) last races, I sat them out, 
didn’t have to do anything.  But, when I went home, about five o’clock
(5:00) that morning, I started having problems breathing again, so I
went to the hospital and got me some breathing treatments.  So, the 
next day, I went to Coast-to-Coast, and he diagnosed me with acute
bronchitis.  So, he kept me off for three (3) more days, and I still got
two (2) points.  This job is basing on points, and that’s what I was 
doing.  I don’t have no points.  I didn’t have no points.  I was still 
having to work, so I didn’t want no more points.  So, after I said I 
wasn’t hurt, and didn’t have to go to the doctor, I didn’t want, you know,
I didn’t want to have the doctor, you know - lose my job. (T. 18-19).

The claimant acknowledged that on August 21, 2009, she did not have an accumulation of points

that would have negatively affected her job.  Clamant testified that she loved her job and wanted

to continue working.  

Regarding the onset of symptoms attributable to the August 21, 2009, accidental fall, the

claimant testified:

When I got to Walgreens, and was gonna get out, it felt like 
something went up me right here (indicating).  That’s the only .    .    .

On my left side of my neck.  It’s like something just - and my
boyfriend - that’s when I was getting out - he said, maybe you need to 
go to the hospital.  And I was like, that’s why I got to go down here and
sit.  He said, but, you’re hurt.  So, that’s when I went - I went to the 



7

hospital. (T. 19-20).

The testimony of the claimant reflects that it was approximately 11:00 p.m, on the night of August
21, 2009, she got to the hospital.  The claimant continued regarding the hospital visit:

Yes.  Well, okay, when you go to the hospital, they don’t just
call you back, they - okay - I sit there - when I went in there, I had 
really bad pain,, then.  So, I was sitting there, and I had - they - only 
thing they did, I sit there until they come and got me.  Then they gave
me two (2) shots in my - in my hip - in both my hips, in the back, uh-
huh. (T. 20).

The testimony of the claimant reflects that the only areas of her body that she was experiencing

pain were the left side of her neck and her left shoulder.  The claimant testified that it is her

understanding that she had a AC joint separation of the left shoulder, in accordance with the

medical records of the Memphis Orthopaedic Group.  The testimony of the claimant reflects that

prior to August 21, 2009, she had never separated her left shoulder, taken any pain medication

relative to her left shoulder, or obtain medical treatment in connection with her left shoulder.

The claimant testified that she received medical treatment under the care of Dr. Grinspun

at the Memphis Orthopaedic Group for a period of time regarding her left shoulder.  With respect

to the payment for any treatment receive in connection with the left shoulder injury, the claimant

testified:

Well, see, the job had Blue Cross Blue Shield insurance -
that’s what I - I was on there.  So, that’s what I used until the - went
out on October the 1st . (T. 22).

The claimant’s employment with respondent-employer was terminated two (2) weeks following

the August 21, 2009, accident.  As a consequence of the afore, after October 1, 2009, the

claimant no longer had health insurance with Blue Cross Blue Shield.  The testimony of the

claimant reflects that she has not received any benefits from the workers’ compensation carrier for
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the August 21, 2009, accident.  The claimant testified that she has not received any short-term

disability, Social Security disability or any disability payments whatsoever in connection with the

August 21, 2009, injury.  Claimant noted that her only form of income is food stamps.

Claimant denies that she refused to take a drug screen test following her August 21, 2009,

accident.  Claimant maintains that she only refused medical treatment because she did not think

that she was hurt.   Claimant estimates that the accident occurred between 10:00 pm and 10:30

p.m.   Claimant declined medical treatment following the accident, nevertheless approximately

thirty (30) minutes later she sought treatment at the emergency room of Crittenden Memorial

Hospital.  In explaining the turn in event resulting in medical treatment, which had previously

declined because she did not feel that was hurt, claimant offered:

Okay.  I went to Walgreens, like I said, to get me some Epson
Salt and some grain alcohol - rubbing alcohol.

I was going to put the Epson Salt in a but of hot water, plus
alcohol, and I was just gonna soak in there.

It would keep you - lie for falls, you know, if you fall, you can
bump your arm, and it will relieve soreness, if you have any. (T. 23).

The claimant testified that she was not sore immediately following the accident:

No, I wasn’t.  No, I wasn’t.  I was telling him, you know, 
because, like I said, I fell, and when I fell, I kind of scratched right 
here (indicating), so I mean, I didn’t feel this pain right here.

Okay, I had a little scratch on my left hand - a little scratch,
like the concrete on the floor - had a scratch.  That was all, you know,
it was kind of like, sore, you know.  (T. 24).

Claimant asserts that she was ready to return to work following the accidental fall.  The

claimant acknowledged that she was shown a video of her fall.  Further, the claimant
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acknowledged that she did hit the floor pretty hard in the fall.  Regarding the afore, the claimant

testified:

As I fell - I fell.  I mean, the way - it ain’t like his feet was up
in the air where slipped.  I just, you know, when I fell, I didn’t - my - 
I had a little bit more weight on me, and that’s why I thought maybe 
I wouldn’t hurt myself - if wasn’t because - you know, I could have 
been hurt any - you know, sore anywhere here - that’s really what I was
- I didn’t think about - this wasn’t nothing here.

I even did it - I even did it - well, nothing - I didn’t feel 
anything. (T. 25).

The claimant described the onset of her pain after she left respondent-employer as she arrived at 

Walgreens:

All of a sudden, sir.  I was - when I stuck my feet out to get out,
it looked like, I mean, it looked like something just grabbed the left side
of my neck. (T. 25).

The claimant testified that she has been unable to physically work since the August 21,

2009, accident because of her shoulder injury.  Claimant explained that she is unable to use her

left arm, nor has she been released by the doctor.  The testimony of the claimant reflects that she

is now going to a doctor, Dr. Latasha Bryant, at East Arkansas Family Health Center, in West

Memphis.  Claimant testified that she underwent an MRI on February 15, 2010, and was

scheduled to return to the doctor on March 5, 2010.  

During cross-examination, the claimant acknowledged that she was provided a handbook

by respondent-employer at the time she was hired.  Further, the claimant acknowledged receiving

the Southland Park Gaming and Racing Handbook, April 2009 Edition on April 24, 2009. 

Claimant acknowledged the handbook prohibits the use of cell phones and other personal

communications unless used in conjunction with the job or otherwise authorized by management. 
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The claimant concedes that she was not supposed to be on her cell phone.  The evidence in the

record reflects that on October 29, 2008, the claimant was not at her post ready to retrieve the

greyhound, but rather was inside the paddock on the telephone, and was written up for it and

given a warning.  

While the handbook  provides for post accident drug testing, claimant testified that she did

not read it.  Claimant acknowledged that she understood that she could be tested if she was

involved in an accident or injury.  

Regarding the requirement of her presence where the dogs were when the thirty (30)

seconds start, claimant testified:

Yes.  Then, he just - okay - Donald had just started this, and 
it done quit immediately, but he had just started that.  They normally 
would say, get your dog, but he started - started that thirty (30) seconds
then.  There was - that was Donald saying, get your dog, and we’d all 
go get our dog, and then we had - we could look up on the TV and see
how many minutes that we have, you know, and we have, you know, a
few minutes, but, when he started thirty (30) seconds, you know, that 
changed that - we wasn’t looking at the minutes then. (T. 31-32).

The claimant denied that there was a sign up reflecting “no running” in that area.    Claimant 

denied that she was running at the time of her accident.  The testimony in the record reflects that

the breakdowns are in the paddock area so that they can be on TV.  The claimant testified:

Yes, they sat on - we sat on a wall when we first - before they
go - we have to wait till the race is over before they go through the 
camera.  So, they, you know - them dogs is dogs that was there when
I went through there, they had - they’d done went through the camera.
They was on the opposite side. (T. 32-33).   

The claimant acknowledged that she was not supposed to be running because it would have been 

a violation of the company policy.  Regarding the countdown of Mr. Wilburn on the date of her 
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accident, the claimant testified:

No, I heard him counting, twenty (21), then he was counting
down there, yeah, so, you know.  But he looked - he started at twenty-
something, when I got in the door, so, you know.  I don’t know - I didn’t
- I never did say when he would start to count - he’d just be counting 
when get there, just, you know. (T. 33).

The claimant continued regarding her assigned duties at the time of the accident:

My dog - whichever group - I can’t remember what group I
was in and all, but whichever group - I was going to get my dog.

The dog - my dog - I had - the group I was in hadn’t got our 
dogs then.  We was going to get our dogs during the time of the accident.
The other group, whichever one it was, had - already had their dogs 
and ran them across the scale.  You know, they was going out, because 
when I did fall, one of the guys was playing - he was laughing and 
joking, but they was going on out the door, so they was already going 
out the door. (T. 33-34).

The claimant denied that she testified during her deposition that she felt tightness in her

shoulder after the August 21, 2009, fall, and maintains that the symptom did not occur until she

was at the Walgreens Store.  The deposition does reflect that the claimant relayed that she “felt a

tightening” which she planned to work out of her arm.  

Claimant acknowledged that when she met with Mr. Erny she was shown the video. 

Claimant denied that she was laying back on the couch with her cell phone:

No, I was not laying - I was - I had sit on the couch - there’s
a couch in the break room.  That’s when I come in to check my 
message.  When he showed it to - the footage only showed my foot, 
my leg; when I sit down, when I sit down, my leg will pop up on the
end of the tape.  It wasn’t like I was laying there.  That’s what his 
footage showed. (T. 37).

The claimant testified that there were eight (8) people in each of the two (2) groups, for a total of 

sixteen (16) individuals.   In terms of the number of other people that were still in the break room  
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when Mr. Wilburn commenced counting, the testimony of the claimant reflects:
Hadn’t nobody got back there.  I was the first one to get back 

there.  Hadn’t nobody got back there.

When I got - when I fell, they all come by because just Rashita 
and them was just bringing the dog - Rashita Franklin - they brings the
dogs up from the back - the other group’s dogs.  That’s when we go get
ours - our dogs.  We go back there to get our dogs.  That group was 
getting their dogs then.  When I fell, they called Jonathan Fuller from 
the box to come and get my dog, so, you know, and then I looked up -
all them came - he hadn’t even cut their light on.  He would cut their 
light on - the light would be off; Donald hadn’t even cut their light on,
cause I got back there.  They was not - the other leadouts do   .   . (T. 38).

The claimant continued regarding the location of the other leadouts:

No, they was - some would stand out and smoke cigarettes; 
some would be - go down there to the other - the old paddock - get 
them a drink; you know, just coming back, you know; some doing
the race; whatever they was doing, if not, smoking a cigarette, or they’ll
come into the break room and get a snack.  I can’t recall who all was in
there, but I know they all wasn’t in the back then. (T. 39).

When questioned regarding her conversation with Mr. Erny and the requirement of taking 

drug test following an accident, claimant’s testimony reflects: 

He - if I’d went to the - you know, I refused medical.  So he 
said by me refusing medical, that’s when the paper come - I got the
papers here - he - about the drug screen.  No.

Yes, he did.  He mentioned this drug scree, but I was going 
on - he said he was going to suspend me cause I didn’t go to the doctor,
sir - that’s what Bryan said.  (T. 40).

The claimant acknowledged that Keith Montgomery provided her a form following her

accident which she signed acknowledging that she had read and understood the contents of the

form.  The form reflects, in pertinent part, a description of the accident which included the

claimant running through the paddock because she was late getting to her post, and tripping and
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falling.  Further, that Security was notified of the accident and that once in the security office the

claimant refused to be transported for post-accident drug screening and medical attention. 

Finally, that because the claimant refused to be tested she was suspended pending termination of

her employment. (RX # 1, p. 61).  

Claimant denied that she had used drugs in the past, and when questioned if she has ever

used drugs responded:

No, sir.  I smoke cigarettes.  I used to drink.  I don’t drink
now, sir. (T. 44).

 In response to whether she told Mr. Erny she could not pass a drug screen, claimant testified:

No, I didn’t.  Brian Jones mentioned that Donald was saying 
that he couldn’t pass a drug test.  I didn’t refuse the drug test to Mr.
Erny.  He offered me medical, sir.  Donald was the only one - Donald 
mentioned about him not being able to, you know - I don’t know, you 
know, he’s that type of person - he’s a joke, so he made that statement 
and I know probably heard him when he said he couldn’t even pass a 
drug test himself, like that, so.  I’m not refusing the drug screen. (T. 45).

Further, claimant denied that she started crying and said that she was not clean:

No.  No, I didn’t - I didn’t want - I really didn’t want to be 
suspended, you know, because I wanted to go back to work - I really
did.  I wanted to go back to work. (T. 45).

The claimant acknowledged what she did not contact anyone at respondent-employer

when she went to the emergency room of Crittenden Memorial Hospital on the night of August

21, 2009, for her left shoulder pain.  Claimant denies that her failure to contact personnel of

respondent at the time of her emergency room visit was because she knew they would require a

drug screen:

I didn’t have no problem with that.  I was just - when I was 
hurting so bad, somebody was supposed to have been calling me, 
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cause they was asking me had Bryan or Donald called me, you know,
cause, uh-huh - they never did call me. (T. 47).

Claimant acknowledged that she went to the emergency room and that a drug screen test was not

performed.

Claimant denies that she was doing drugs or that she told Mr. Erny that she could not pass

a drug screen test because she was not clean.  Further, claimant asserts that she did not allow

herself to be terminated because she had drugs in her system.  Claimant maintains that her

employment was suspended because she did not want to go to the doctor following the accident. 

Questioned why she did not contact respondents following her August 21, 2009, emergency room

visit to relay that she had received treatment and to request the removal of the suspension,

claimant testified:

Well, okay - by the time I got out of the hospital, sir, I got
- got out theat night, it was late - it was late, so I didn’t call.  But, 
I was in - I was in pain, I was in pain.  They had gave me a shot, 
you know, I was just in pain.  But, you know, like, the injury that 
I have it started hurting, maybe because it’s a bad injury.  I couldn’t
even get up.  I couldn’t even get up, so, you know, but I was calling.
I called over to the track, talking to Alana, and I took her my papers
over there, and she was asking me had Bryan or Donald called me -
that’s when I was asking what - okay, when I would go - I said, which
way do I come in, cause associates has their own entry.  I said, do I 
come in through the associates entry, and she asked me, had Bryan or 
Donald called me.  I said, no.  She said, well, I guess you do.  So that
had me thinking I still had my job.  And they did that for two (2) 
weeks. (T. 51-52).

The testimony reflects that the claimant’s injury was a Grade III separation of the left

shoulder.  The claimant was seen at Memphis Orthopaedic three (3) days later, following the

emergency room visit.  The Memphis Orthopaedic Patient Information Sheet relative to claimant’s

visit reflects a hand written notation describing the mechanism of the claimant’s injury as “fell at
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home playing with the dog”.  While the claimant testified that the description of the injury was not

correct and the handwriting was not her handwriting, she acknowledged that the form did contain

her signature.  

The claimant acknowledged that during her deposition she testified that from day one

when she met with Dr. Grinspun she relayed that her injury happened at work.  Claimant had no

explanation for the entry in the October 12, 2009, report of Dr. Grinspun in which he recites the

differences in the history relayed on October 12, 2009, versus the Patient Information Sheet.

The claimant testified that when she went through physical therapy she received some

improvements:

I moved my arm a little bit better.  They didn’t - they didn’t
I can’t raise it up.  I can’t raise it up, but I’m still doing home 
exercises. (T. 49).

On re-direct examination the claimant explained how the records of Dr. Grinspun came to

reflect that her injury was sustained at home:

His secretary, her name is Tibitha -that’s her name.  She did 
that.  Okay, when I wen to the doctor, I thought I was under my Blue
Cross Blue Shield.  She asked me what had happened; I told her I fell
at work.  She says you were .   .    . (T. 52-53).

She marked it out.  She had written it. (T. 54).

The claimant denied that her left shoulder injury was sustained as a result of a fall at home.  The

testimony of the claimant reflects that secretary at Dr. Grinspun’s office wrote the entry regarding

a fall at home as the source of the injury.  Claimant testified that her medical bills from Dr.

Grinspun’s facility were paid by Blue Cross and Blue Shield.  

Claimant maintains that if given the ultimatum on August 21, 2009, of going to the doctor
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or her employment being terminated she would have gone to the doctor.   Claimant asserts that

she was not given the afore ultimatum.  Claimant’s testimony reflects that on August 21, 2009,

she was given a choice of whether she wanted to go to the doctor, and she declined because she

did not feel that she was hurt at the time.  

Claimant’s testimony reflects that she first had contact with respondents following the

August 21, 2009, emergency room visit, two (2) to three (3) days later when she took documents

from both the hospital and Dr. Grinspun to them.  Claimant maintains that she gave the

documents to Angela Stewart at respondent-employer.  

Claimant acknowledged that when she met with representatives of respondent-employer,

to include Mr. Bryan Erny, she was informed that her employment was suspended.  Claimant

testified regarding her understanding of her alternatives to the suspension:

Well, normally - okay, when he suspend me - he suspend me
because I was - I said, I don’t want to go to the doctor, Bryan.  He said,
I’m gonna suspend you.  But my thing is - (T. 55-56).

Claimant maintains that had she gone to the doctor per the request of Mr. Erny she would have 

been given points because of “my injury and the injury tape”. (T. 56).  

The claimant testified that Donald Wilburn was the employee who did the countdown.  

The testimony of the claimant reflects, regarding the activities of other employees when the 

countdown started:

Some don’t even make - they be outside, they don’t even know
he’s counting.  A lot of times, when they - you know, when they get in 
there, about two (2) or three (3) of them - two (2), three (3) to the most,
will get the door shut on them.  My impression - he would tell us he 
gonna give us points. 

They go to the back - they’ll run - yeah, they come from back 
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there, running, cause they late. (T. 56-57).

The claimant conceded that she considers being threatened with suspension of her job as an 

ultimatum.
 

Regarding her refusal to sign one of the documents prepared following her August 21,

2009, accident, claimant offered:

Because, I mean, I seen the drug - the drug thing.  That’s
when I mentioned to Mr. Montgomery that I was not refusing the 
drug screen.  I don’t know if I signed this one before, but I remember
seeing Justin, and he asked me - he told me to put refused to sign. (T. 60).

On Fridays, in August 2009, the claimant was scheduled to be at work at 6:45 p.m.  Claimant

testified that her shift ended most times at 12:00 a.m.   Claimant denied that she had used any

drugs on August 21, 2009.

Bryan Erny, the Racing Secretary and Department Manager of respondent -employer,

testified that he held the same position in August 2009.  The testimony of Mr. Erny reflects,

regarding the policy of respondent-employer regarding accidents and post-accident drug screens:

Certainly.  Any accident that occurs on Southland property 
while in the performance of performing your duties requires a post-
accident drug screen.  All the employees - it’s in the handbook.  If you
have an accident, it is reported, and then, immediately, I am to report it
to Security, to notify them.  A Security Guard will come down, will
escort the injured person and/or call for the ambulance to come, you know,
to the paddock or wherever the injured person is.  The person is typically
transported to Crittenden Memorial Hospital, where they receive medical
attention and a drug screen for post-accident drug screen. (T. 63).

Mr. Erny testified that if the injury sustained does not require transport by ambulance, the

individual is usually taken to the interview room inside the Security office.

Mr. Erny provided a description of the process regarding the racing and the duties of the
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employees, such as the claimant, in handling the dogs:

Okay.  We have - we have two (2) groups of leadouts.
First race - even number of races, odd number of races - groups 
of eight (8) in each group.  One groups, the first group at the 
beginning of the day, has twenty-five (25) minutes to post, goes
to the back, grabs the first eight (8) dogs for the first race.  They
are then taken straight to the back, further back into the catch area,
where the State Veterinarian collects samples from each of the 
greyhounds - samples that she can collect - some the greyhounds 
don’t go right then, but she catches as many as she can.  Once that
group comes up to the front to be re-weighed for the actual official
racing weight for the day, the second group is called back.  As the 
second group is in the back being tested, the first group is blanketed,
and at seven (7) minutes to post, the dogs are presented on TV for 
muzzle and blanket inspection.  Once they move around the room
to head out the door, they leave for the track at five (5) minutes to 
post.  Once those dogs have cleared the review area, the second 
group is then allowed to come up and weigh their dogs and be 
blanketed while the dogs are heading down to the track and running 
the race.  Half the group - I’d like to state that Southland Park is the
only track in the country where the leadouts in each group - and we
have two (2) groups - where the leadouts don’t actually have to run 
back to the starting bock to catch their own dogs.  We have it set up
where we have two (2) groups - four (4) people hold the two (2) dogs
in the box; the other four (4) come back immediately to the escape 
turn.  We take four (4) leadouts from inside; the other four (4) hold 
two (2) dogs each in there; the other four (4) come outside to catch 
all eight (8) dogs from that race, and then it reverses - it rotates every
other race, so there’s no running.  This is a major factor - the head of 
the summer, the typical injury factor, so we try to do everything we can 
to prevent that from happening. (T. 64-65).

Regarding the presence of the posting of signs in August 2009, prohibiting running by the 

employees of respondents, Mr. Erny testified:

On August 21st, there were signs for no horseplay, no running,
and there’s also State rules posted up - no talking in the review area or
the paddock - that’s a State Racing Commission rule.  So, yes, sir, there
were signs up. (T. 65-66).

Mr. Erny elaborated on the reasoning for the prohibition:
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Two (2) reasons: the first, it’s a concrete floor and, over the 
course of the day, sand is tracked in, so you’re talking about slippery 
surface.  The loadouts are the only group - the only department in the 
- within the company, to be allowed to wear tennis shoes, as part of 
our uniform, because of the environment.  Also, if you run in the review
area and you fall, it’s not like running into a horse where you just bounce
off of it and then he’ll just look at you.  If you fall on a greyhound, they’re 
very small - seventy (70), eighty (80) pounds, some of them, even fifty
(50) pounds - they’re very fragile.  If a human being falls on them - a 
hundred (100) pounds - you could injure the greyhound, not to mention
injure yourself. (T. 66).

In terms of the manner in which each group is called out, Mr. Erny testified:

Typically, like I said, the first group , we’ll get past that, because
that’s the twenty-five (25) minutes - that gives us time to get both the 
first and second group tested.  Typically, after the first race comes back,
the second race is sitting there along the sidewall in front of the offices,
being - waiting for seven (7) minutes to post, which is muzzle the blanket
inspection.  The group that’s coming back from the track from picking 
up, they get to go to the break room, and they can sit down for a minute
or two (2).  Typically, there’s fourteen (14) to fifteen (15) minutes 
between races.  The State Veterinarian mandates that all leadouts and 
the greyhounds be ready to go into her area no later than ten (10) minutes
to post.

That way she has sufficient time to collect samples on the 
greyhounds.  If she doesn’t, then she, you know, if they’re not back
there long enough, then she can’t collect samples on as many as she’d
like. (T. 66-67).

Mr. Erny offered that if the claimant was in the second group, she would typically start being

called back at either thirteen (13) to twelve (12) minutes to post.  Regarding the thirty (30)

second countdown that the claimant referred to, Mr Erny’s testimony reflects:

That’s the third and final call.  When Donald was promoted to 
Paddock Judge from Presiding Judge, he was a Paddock Judge in the 
past.  He was with Southland for almost eight (8) years, left to Brazil,
I bought him back up here after a four (4) year hiatus, and promoted him
to Paddock Judge from Presiding Judge.  It had gotten lax with the prior
Paddock Judge, where the leadouts were not getting to the back on time.
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So, first call is called by the Kennel Master at thirteen (13) to twelve 
(12) minutes to post.  Some of the leadouts - they don’t get in a hurry.
He calls them a second time.  After that, then Donald comes out of his 
office, at thirty (30) seconds til l eleven (11) minutes, and calls thirty
(30) seconds.  If you’re not in the back getting your greyhound, Donald
shuts the door, and you were given half a point for being late to your 
post. (T. 68).

Mr. Erny testified that he had an opportunity to review the video of the claimant on

August 21, 2009, in the break room.  Mr. Erny’s testimony reflects that respondent-employer has

in place video cameras on the premise.  Regarding the afore, Mr. Erny testified:

At - my recorder, (inaudible) will record up to twenty-three (23)
hours on one (1) tape.  It’s a time-lapse recorder.  It records four (4) 
different shots in the paddock itself, two (2) shots - one (1) from the front
and one (1) from the back of the actual ginny pen (phonetic), where 
keep the dogs.  You have one (1) shot at an angle across the break room,
and then you have another shot at an angle across the review area, facing
the back hallway. (T. 69-70).

Mr. Erny testified that while he has looked for the tape of the August 21, 2009, view of the 

clamant in the break room, he has been unable to locate them to date. (T. 70)   Regarding his 

observation of the video on August 21, 2009, following the claimant’s accident, Mr. Erny 

testified:

After I was notified that Hazel had been in an accident, I 
immediately went to the back room and re-wound the tape, to observe
what happened.  I observed Hazel coming in with the other leadouts 
from the group, sitting down on the couch, checking her phone.  She 
then laid back on the couch, propped her feet up on the end, and made
a phone call.  She’s on the phone - you can see, from the review area
- the screen I have is a quad screen, so I have all four (4) views on the 
my one (1) - on the one (1) tape.  I could see Calvin open the door to 
the ginny pen (phonetic), and make the call.  There’s no audio, but you
can - once he opens the door, you can tell that that’s the first call, when
- as soon as he opens the door, turns on the light into the ginny pen
where the dogs are - first call.  You cans see five (5) to six (6) leadouts
leave the break room and start heading down the back hallway - it’s 
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the first call.

And that’s what they’re supposed to do.  A few seconds - a 
minute or so later, the second call is made.  You have the remaining
leadouts get up, except for Hazel - she’s still on the couch, on the phone.
At that point, I could see Donald come out of his office, make the thirty
(30) second call down the hallway, as he’s looking at his watch.  Hazel
sits there for a few more seconds, she gets up, puts her cell phone back
in her pocket, she comes around the corner, and she takes off in a dead
run right past all these greyhounds standing along the wall, runs right
past the greyhounds.  As Donald’s turning around to see her coming, 
she trips over his foot and falls and lands on her shoulder. (T. 70-71).  

The testimony of Mr. Erny reflects that he went over his observation from the video with the

claimant.  Thereafter, Mr. Erny testified regarding his contact with the claimant:

I informed her that I had already called Security and that the
policy dictates that I take her upstairs to the interview room for a 
post-accident drug screen.  

At that point, Marshall Parker actually escorted us up to the 
interview room.  There, I was met by the Security Supervisor, Keith
Montgomery.  Keith and I entered the room with Hazel.  Keith and I 
were on one (1) side of the table, Hazel on the other.  I informed Ms.
Brooks of the post-accident drug screen and that if she refused to submit
to the post-accident drug screen, I would have to suspend her.  When 
I told her this, she looked back across the table from me and told me, 
point blank, I can’t take this test, I’m not clean, I can’t pass it.  I believe
I told Hazel something about that breaks my heart, and that I, you know,
I felt bad about it, but I asked her again, if you don’t submit to this drug 
screen, then I’ll have to suspend you, pending termination.  She said well,
I can’t bass it, I’m not clean.   (T. 71-72).

The testimony of Mr. Erny reflects that the video from the interview is reflected on the DVD 

offered by respondents.  The afore is reflected as a part of the record, over the objection of the 

claimant as Respondent Exhibit #2.  The DVD is consistent with the testimony of Mr. Erny, and 

contradicts that of the claimant.

Mr. Erny elaborated on the reasoning for prohibiting employees on drugs at the work
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place and around the dog racing:

Sir, this is a gaming facility, and that type of lifestyle tends
to lead to shady things going on and, you know, the - I can’t speak 
from personal experience to the drug use.

It interferes with the business.  I mean, you know, the grey-
hounds are susceptible to eating pretty much anything, and if you’re 
using drugs or you’re possessing drugs, I mean, we’ve had dogs come
back with positive test for cocaine where the leadout had, or the trainer
has had cocaine on them, and the dog got a hold of it and tested positive
for it, and, you know, almost killed the greyhound.  So, it’s - it’s bad for 
business.

Oh, yes, sir.  There are multitudes of reasons.  You’re talking
about investments in these greyhounds of up to eighty to a hundred 
thousand dollars ($80,000 - $100,00), and someone who’s impaired 
and not properly handling the greyhound - that’s a major investment
- a major loss. (T. 74).

With respect to the documents generated in connection with the claimant’s August 21,

2009, accident, Mr. Erny that the Consent or Release Form - Cause and Accident Testing, page

63, was prepared first and present to the claimant by Keith Montgomery, the Security Supervisor. 

The claimant refused to sign the document.  Thereafter, Mr. Erny testified:

I left the room, went outside, logged into the Security Officer’s
computer under my password and log name, and brought up the HR
folder, and started preparing the write-up here of the suspension pending,
which is Page 61. (T. 75).

The afore occurred after the conversation with the claimant in the interview room in which she 

relayed the she could not pass the drug screen test.  Nevertheless, Mr. Erny testified that he 

returned to the interview room and went over the form with the claimant:

Yes, sir.  I read - I - policy dictates, also, that any record of 
associate counseling must be read to the associate in full detail. (T. 76).

The claimant signed the form.  The testimony of Mr. Erny reflects that he informed the claimant
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that she was being suspended because she refused to take a post-accident drug screen test, not 

because she was refusing medical treatment.  Mr. Erny’s testimony reflects that had the claimant 

taken the post-accident drug screen test and not needed medical treatment she would have been 

suspended pending the results of the drug screen.  Mr. Erny testified that the claimant would not 

have been suspended for declining medical treatment.

Mr. Erny testified regarding the point system utilized by respondent-employer:

The policy - you know, they - one (1) minute - one (1) minute to 
one (1) hour late, is point five (.5) - it’s half a point, for being tardy.
Past an hour, is a full point.  They’re allowed twelve (12) points within
a twelve (12) month calendar year, and that’s on a rotating calendar.
So, it’s not January to January, it’s from May to May, so on and so
forth.  They can actually accumulate points off their - off their attendance,
by going ninety (90) days without - without any kind of infraction. (T.77).

Regarding the impact of a doctor’s excuse, Mr. Erny testified:

It doesn’t - the doctor’s excuse does not forgive the points for
the call off or for the missing of work; however, it does allow you up to 
three (3) days to be covered as one (1) instance.  So, had she been absent 
for three (3) days, it would have only counted as one (1) instance or call
off. (T. 77).

While Mr. Erny testified that the claimant would have been a point of the telephone, regarding 

the running in the paddock around the greyhounds, Mr. Erny testified: 

No, sir, she wouldn’t have been given points for that, no sir.
She would have been - she would have been given a tardy - a half a
point for failing to report to her post, and she not been in the ginny 
pen on time. (T. 78).

Mr. Erny testified that he attempted to contact the claimant after she was suspended and

left the facility.  Mr. Erny noted that after two (2) unsuccessful attempts to contact the claimant

he even tried to contact her boyfriend.  The testimony of Mr. Erny reflects regarding the time
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period of his efforts to contact the claimant:

I tried to contact her once in the morning, probably on the 
25th or 26th, and then again on the 30th, is when I tried to contact 
Riggie - either the 29th or the 30th , I tried to contact Reggie.  I got
his number, - he actually worked for housekeeping, so I got his 
number from Percy Taylor, his manager, to try to contact Hazel
through him. (T. 78).

Mr. Erny testified that had the claimant taken the post-accident drug screen test and failed it her 

employment would have been terminated.  

During cross-examination, Mr. Erny explained that the claimant would not have received 

a point if she had gone to the doctor on August 21, 2009, and been off work the following day as 

a result of the visit:

No, sir, not for - not for an accident - not for a job-related accident,
she would not have accumulated any points, whatsoever. (T. 79).

Mr. Erny testified that there was not question that the claimant tripped over Donald 

Wilburn’s feet and fell on her left side.  The testimony of Mr. Erny reflects:

I saw it after the fact on the video.  My office is adjacent to the
- my office is here (indicating); Donald’s is here (indicating); the dogs
are around right here (indicating) in the ginny pen.  I have full view of
the review areas; however, I wasn’t watching at that point.  The only
time I saw what actually happened was when I went back to review the
video after Donald had informed me that shw had been injured. (T. 80).

Mr. Erny confirmed that the claimant relayed that she was ready to continue to work following 

the accidental fall.  Mr. Erny provided his observation of the claimant following the accidental 

fall: 

No.  Well, she was grabbing her shoulder.  She was holding
- she was sitting in Donald’s office, actually holding her shoulder 
when I came up to check on her, after I reviewed the tape, prior to 
showing it to her. (T. 81).
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While she relayed that she wanted to return to work, the testimony of Mr. Erny reflects that it 

was not an option:

No, sir, because I don’t have that option.  I don’t have that 
option to allow her to return back to work after an accident.

No, sir, that’s not how it happened at all.  That’s not the 
option - the option was, I asked her if she needed medical treatment;
she stated no, she did not want medical treatment.  I said, well, that’s
fine.  I said, I still have to send you to a post-accident drug screen.
She didn’t want to go.  I then took her upstairs to the interview room.
Then I officially gave her the option: you either have to go for a post-
accident drug screen, didn’t matter about the medical attention after-
wards, but you have to go for a post-accident drug screen; if you 
refuse to do that, then I have to suspend you, pending termination. 
(T. 81).

On Monday, August 24, 2009, the claimant was seen at Memphis Orthopaedic Group for

treatment of her left shoulder injury.  The patient information sheet reflects, in different

handwriting, how the claimant was injured as “fell at home playing with dog”.  The claimant’s

injury is identified as “AC Joint separation”.   It is noteworthy that the claimant’s group health

insurance carrier, Blue Cross Blue Shield, was listed on the patient information sheet, which tends

to corroborate the testimony of the claimant.  (CX. #1, p. 1-3).

The August 24, 2009, narrative report of Dr. Kenneth Grinspun with Memphis

Orthopaedic Group, regarding his evaluation of the claimant reflects, in pertinent part:

CHIEF COMPLAINT:
SHOULDER: Hazel Brooks is a 41 year old new patient
in our office today.  The patient complains of pain in the
left shoulder.

OCCUPATION: LEAD OUT

HISTORY OF PRESENT ILLNESS:   She fell last Friday and
landed on her left shoulder and injured it.
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*        *       *

PHYSICAL EXAM:

GENERAL APPEARANCE: Appears stated age, 
normal body habitus, appropriately groomed, well
nourished, developmentally normal, no deformities, 
in no acute distress, able to communicate appropriately.
Examination of the left shoulder reveals tenderness 
over the AC joint.  She is neurologically intact.  The 
distal clavicle is slightly elevated.  She is neurologically
intact.  The neck is nontender.

Outside x-ray of the left shoulder reveals a Type III AC separation.

ASSESSMENT:
831.04-CLOSED DISLOCATION OF ACROMIO-
CLAVICULAR (JOINT)

PLAN: A figure of eight brace, some pain medication and she will
 be off work.  

MEDICATIONS PRESCRIBED: The following medications were
prescribed and/or given.  We did discuss the various risks, benefits,
rationale, side effects, instructions and precausions.

LORTAB 7.5 ORAL TABLET 7.5-325, 1 Every 4-6 Hours, 
As Needed, 30 Dispensed   .   .

DME: Figure 8 clavicle strap was applied in the office today.
WORK STATUS/NOTE: The patient is OFF WORK
RETURN VISIT: Patient instructed to return in 3 weeks. (CX. #1, p. 4-6).

The claimant was again seen by Dr. Grinspun on September 14, 2009, in connection with her left 

shoulder injury.  The clinic note of the afore visit reflects, in pertinent part:

PLAN: We will replace her clavicle strap and start some physical 
therapy to help her with her motion.  I wrote her some MS Contin 
for longer pain relief.  She sates her Lortab does not work through 
the night.

THERAPY: Ordered physical therapy three times a week, 
for the next two weeks.
DME: Shoulder pulley was given to the patient today,
figure 8 clavicle strap was applied in the office today.
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WORK STATUS/NOTE: The patient is OFF WORK. 
for 2 weeks.

RETURN VISIT: Patient instructed to return in 2 weeks. (CX. #1, p.9).

The claimant was again seen by Dr. Grinspun on September 28, 2009, in connection with her left 

shoulder injury.  The clinic note of the afore visit reflects, in pertinent part:

INTERVAL HISTORY: The patient is improving.  Still having pain.

PHYSICAL EXAM: left shoulder reveals she has abduction actively
to 90 degrees.  Still pain over the AC joint.

X-ray reveals no change in her alignment of her AC joint.

*        *        *

PLAN: Two more weeks of therapy.  She can be off of work.  We
will get x-rays when she returns and discuss returning her to work.
(CX. #1, p. 12).

While the claimant’s testimony reflects that she has recently commenced medical 

treatment with an Arkansas medical provider in connection with her August 21, 2009, left 

shoulder, the last medical report evidencing receipt of medical treatment in the record is an 

October 12, 2009, clinic note relative to a visit by the claimant of the same date to Dr. Grinspun 

at Memphis Orthopaedic Group, which reflects, in pertinent part:

INTERVAL HISTORY: The patient continues to have pain with 
her left shoulder.  She states that she has been laid off from work.
She states now that the accident occurred at work.  I reviewed the 
initial history form fille out by the patient and there she states she fell
at home.  She also states she recently obtained an attorney.

PHYSICAL EXAM: reveals she continues to have left shoulder pain. 
It is very global in nature.  She is tender over her AC joint, but she is 
tender more out laterally as well.  Abduction is limited to about 85
degrees.

*       *       *
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PLAN: I would place her at sedentary work at this point.  Given the 
new historical reports presented, I think it is in everyone’s best interest
in this case to get an MRI of the shoulder.

DIAGNOSTIC TESTS ORDERED: MRI of the left shoulder.

 *   *   *  

RETURN VISIT: Patient is to return after the MRI.  (CX. #1, p. 15).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

viewing of the DVD, application of the appropriate statutory provisions and applicable case law, I

make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On August 21, 2009, the employee-employer-carrier relationship existed among 

the parties when the claimant earned an average weekly wage of $283.49, generating

compensation benefit rates of $189.00/$154.00, for temporary total/permanent partial disability.

3. On August 21, 2009, the claimant sustained an injury to her left shoulder arising 

out of and in the course of her employment, which rendered her temporarily totally disabled for

the period commencing August 22, 2009, and continuing through the end of her healing period, a

date to be determined.

4. The respondents shall pay all reasonable hospital and medical expenses arising out

of the injury of August 21,2009.

5. The respondents have controverted this claim in its entirety.

CONCLUSIONS
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The claimant contends that she is entitled to workers’ compensation benefits growing out

of a August 21, 2009, injury to her left shoulder sustained as a result of an accidental fall while

within the course and scope of her employment.  The claimant seeks temporary total disability and

medical benefits as well as controvert attorney fees.  Respondents contend that the claimant

refused to submit to a post-accident drug screen test and that the refusal is tantamount to a

positive drug screen.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Compensability

It is undisputed that the claimant sustained an accidental fall on August 21, 2009, while

within the course and scope of her employment when she tripped over the feet of her supervisor,

Donald Wilburn.  The claimant was offered medical treatment, which she declined, maintaining

that she did not need medical treatment because she did not feel that she was hurt.  The claimant

was also informed, that pursuant to established policy of respondent-employer, a post-accident

drug screen was required, whether or not medical treatment was desired.  The claimant refused to

take the post-accident drug screen.  The claimant was informed that her refusal of the post-

accident drug screen would result in the immediate suspension of hee employment pending

termination of same.  

The August 21, 2009, accidental fall occurred at approximately 10:00 P.M.  Once the

claimant refused to take the post-accident drug screen test, which would have been administered

at Crittenden Memorial Hospital, as well as declined medical treatment, her employment was
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suspended.  The claimant was escorted from the premises of respondent-employer when her ride

arrived.  The claimant went to Walgreens Drug Store to purchase over-the-counter supplies

[alcohol and Epsom Salt], which she planned to use in a soaking bath to avoid anticipated

soreness and stiffness from the accidental fall.  The credible evidence discloses that the claimant

experienced a “hard” on her left side in the August 21, 2009, accidental fall at work.  

Upon arriving at the Walgreens Drug Store the claimant experienced an immediate onset

of severe pain in the left side of her neck and shoulder with a corresponding pulling sensation. 

The claimant did not enter the Walgreens Store, but rather was taken to the emergency room of

Crittenden Memorial Hospital where she received emergency medical treatment as well as

diagnostic testing [x-rays], and was provided prescription medication and a referral to Memphis

Orthopaedic Group for further treatment.  The claimant’s injury was diagnosed as a AC joint

separation in the left shoulder.

The claimant’s accidental fall occurred on Friday, August 21, 2009, at approximately

10:00 p.m.  The claimant’s employment with respondent-employer was suspended pending

termination for refusal to take the post-accident drug screen test.  The claimant was seen at the

emergency room of Crittenden Memorial Hospital at approximately 11:00 p.m. for treatment of

left shoulder injury.  After obtaining emergency medical treatment at Crittenden Memorial

Hospital and being diagnosed with a left AC Joint separation, the claimant received prescription

medication and a referral Memphis Orthopaedic Group.  On Monday, August 24, 2009, the

claimant received initial medical treatment at Memphis Orthopaedic Group under the care of Dr.

Kenneth Grinspun, for her left shoulder injury.  The claimant furnished documentation of her

August 21, 2009, Crittenden Memorial Hospital emergency room visit and August 24, 2009,
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Memphis Orthopaedic Group visit, to appropriate personnel of respondents on or shortly after the

August 24, 2009, orthopedic visit.

In order for the claimant to establish a compensable injury as a result of a specific incident,

the following requirements of Ark. Code Ann. §11-9-102 (4)(A)(i) (Repl. 2002), must be

established: proof by a preponderance of the evidence of an injury arising out of and in the course

of employment; proof by a preponderance of the evidence that the injury caused internal or

external physical harm to the body which required medical services or resulted in disability or

death; medical evidence supported by objective findings, as defined in Ark. Code Ann. §11-9-102

(4)(D), establishing the injury; and proof by a preponderance of the evidence that the injury was

caused by a specific incident and is identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

As noted above, it is undisputed that the claimant sustained an accidental fall on August

21, 2009, when she tripped over the feet of her supervisor and landed on her left shoulder.  While

the claimant initially declined offered access to medical treatment, maintaining that she was not

hurt, she later sought emergency medical treatment at Crittenden Memorial Hospital’s emergency

room in connection with her left shoulder injury, which was diagnosed as a AC Joint separation. 

Respondents received notice of the claimant’s receipt of medical treatment in connection with the

August 21, 2009, accident fall on or about August 24, 2009.  The evidence preponderates that

while the claimant’s employment with respondents was suspended on August 21, 2009, for

refusing to take a post-accident screen test, the claimant was totally incapacitated from engaging

in gainful employment as a result of the August 21, 2009, left shoulder commencing August 22,

2009.
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Ark. Code Ann. §11-9-704 (c) (Repl.2002) requires strict construction of workers’

compensation statutes.  Strict construction requires that nothing be taken as intended that is not

clearly expressed, and its doctrine is to use the plain meaning of the language employed.

American Standard Travelers Indemnity Co. v. Post, 78 Ark. App. 79, 77 S.W.3d 554 (2002).     

Respondents take the position that position that the claimant’s refusal to submit to a drug

screen is tantamount to a positive drug screen.  Ark. Code Ann. §11-9-102 (4)(B)(iv) (Supp.

2009), provides, in pertinent part:

(4)(B) “Compensable injury” does not include:

(iv)(a) Injury where the accident was substantially occasioned by
the use of alcohol, illegal drugs, or prescription drugs used in 
contravention of physician’s orders.

(b) The presence of alcohol, illegal drugs, or prescription drugs used
in contravention of a physician’s orders shall create a rebuttable 
presumption that the injury or accident was substantially occasioned
by the use of alcohol, illegal drugs, or prescription drugs used in 
contravention of physician’s orders.

(c) Every employee is deemed by his or her performance of services
to have impliedly consented to reasonable and responsible testing
by properly trained medical or law enforcement personnel for the
presence of any or the aforementioned substances in the employee’s
body.

(d) An employee shall not be entitled to compensation unless it 
proved by a preponderance of the evidence that the alcohol, illegal
drugs, or prescription drugs utilized in contravention of the physician’s
orders did not substantially occasion the injury or accident.

In the instant claim, respondents advance an argument which was previously addressed and

rejected by the Arkansas Court of Appeals in Curt Beam Transport, Inv. v. Hill, 2009 Ark. App.

760.  The court noted that the plain language of the statute does not specify that a refusal of a
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drug test is sufficient to creat the presumption set forth in the above statutory provision.  Rather,

the statute specifically states that the presence of alcohol or drugs creates the presumption. 

Thereafter, the court declined to interpret the statute to mean that the claimant’s refusal to submit

to a drug test creates the rebuttable presumption.  

In the present claim there is no showing of the “presence” of alcohol or drugs to create a

rebuttable presumption that the August 21, 2009, accidental injury to the claimant’s left shoulder

was substantially occasioned by the use of alcohol, illegal drugs, or prescription drugs used in

contravention of physician’s orders.  The evidence reflects while running to make the thirty (30)

seconds countdown to reach the area in back to get her greyhound before the door was shut, the

claimant tripped over the feet of the Paddock Judge, Donald Wilburn, who was her supervisor,

and fell, landing on her left shoulder and sustaining the injury which is the subject of the present

claim.  

A review of the videoed interview of the claimant following the August 21, 2009,

accidental fall clearly discloses that the claimant refused to take the post-accident drug screen and

declined medical treatment.  The claimant requested to be allowed to return to work on more than

one occasion during the interview.  Likewise, the claimant was specifically informed that her

refusal to take the post-accident drug screen test would result in the suspension of her

employment pending termination.  The claimant was not suspended because she declined medical

treatment.  Finally, the video does reflect that the claimant relayed that she was” not clean” in

refusing the post-accident drug screen. (RX. #2). 

Other than the claimant’s statement regarding her refusal to take the post-accident drug

screen test, there is no evidence in the record to reflect that the claimant’s accidental fall of
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August 21, 2009, and resulting injury was substantially occasioned by the use or alcohol, illegal

drugs, or prescription drugs used in contravention of physician’s order.  There is no evidence in

the record reflecting the presence of the odor of alcohol on the claimant’s person at the time of

the accident, nor is there any evidence in the record to reflect that the claimant appeared

intoxicated or impaired at the time of the accident.  Finally, the video interview of the claimant

does not reflect evidence of intoxication or impairment.  The claimant has sustained her burden of

proof by a preponderance of the evidence that she sustained an injury to her left shoulder on

August 21, 2009, arising out of and in the course of her employment.  Respondents have

controverted this claim in its entirety.

Medical Treatment

Ark. Code Ann. §11-9-508 (a) (Repl. 2002) mandates that the employer promptly provide 

for an injured employee such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission. Dalton v. Allen Engineering Co., 66 Ark.

App. 201, 989 S.W.2d 543 (1999).  While the injured employee must prove the medical services

are reasonably necessary by a preponderance of the evidence, those services may include that

necessary to accurately diagnose the nature and extent of the compensable injury, to reduce or

alleviate symptoms resulting from the compensable injury, to maintain the level of healing

achieved, or to prevent further deterioration of the damage produced by the compensable injury.

Ark. Code Ann. §11-9-705 (a) (3) (Repl. 2002); Jordan v. Tyson Foods, Inc.,51 Ark. App. 100,

911 S.W. 2d 593 (1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845

(1983).
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While it is undisputed that the claimant declined offered access to medical treatment

following her August 21, 2009, accidental fall, she subsequently sought same at the emergency

room of Crittenden Memorial Hospital after her employment was suspended for refusing to take a

post-accident drug screen.  The claimant relayed during the post-accident video interview that she

was not hurt and that she wanted to return to work and at the time she declined medical treatment

offered by respondents.  The evidence disclosed that the claimant experienced a sudden onset of

left shoulder and neck pain as she was in the process of exiting a vehicle at a Walgreens Drug

Store, where she had gone to purchase over-the-counter supplies to treat her anticipated soreness

and stiffness growing out of the fall.  The evidence preponderates that the medical treatment

rendered to the claimant in connection with the August 21, 2009, accidental fall was reasonably

necessary in the treatment of her injury.  Respondents controverted the compensability of this

claim in its entirety. 

Temporary total Disability 

While the claimant’s employment with respondents was suspended on August 21, 2009,

following her refusal to take a post-accident drug screen, the claimant was seen at the emergency

room of Crittenden Memorial Hospital following an onset of severe pain in her left shoulder

attributable the August 21, 2009, accidental fall.  In addition to being provided medical treatment

in connection with the compensable left shoulder injury, the claimant was also referred to

Memphis Orthopaedic Group for further treatment.  While under the care of Dr. Kenneth Gunspin

at Memphis Orthopaedic Group, the claimant was prescribed medication, physical therapy, and

directed to remain off work.  The credible evidence reflects that the respondents were provided

documentation of the claimant’s medical treatment and off-work slips.
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Temporary total disability for unscheduled injuries is that period within the healing period

in which the claimant suffers a total incapacity to earn wages.  Ark. State Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The claimant’s

healing period has not ended when treatment is being administered for the healing and alleviation

of the condition. J.A. Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990).  In

the instant claim, the claimant continued to receive medical treatment under the care and

directions of Dr. Grinspun so long as she had access to insurance through her heath insurance

carrier, Blue Cross and Blue Shield.  Once the claimant’s employment was terminated she no

longer had access to the health insurance, which was provided through her employer.  The

credible evidence preponderates that the claimant remains within her healing period and totally

incapacitated from engaging in gainful employment as a result of the August 21, 2009,

compensable injury, and correspondingly entitled to temporary total disability benefits. 

Respondents have controverted this claim in its entirety.

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly compensation benefit rate of $189.00, for the period commencing

August 22, 2009, and continuing through the end of her healing period, a date to be determined. 

Said sums accrued shall be paid in lump without discount. 

Respondents are further ordered and directed to pay all reasonably necessary and related

medical, hospital, nursing and other apparatus expenses, to include medical related milage,

growing out of and in connection with the treatment of the August 21, 2009, compensable left

shoulder injury of the claimant, pursuant to Ark. Code Ann. §11-9-508 (a)(Repl. 2002).
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Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest a the legal rate pursuant to Ark. Code Ann. §11-9-809 until

paid.

Matters not addressed herein, to include permanency, are expressly reserved.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


