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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. D400350

WILLIAM BRENTS, EMPLOYEE CLAIMANT

ROADWAY EXPRESS, INC., EMPLOYER RESPONDENT

PROTECTIVE INSURANCE COMPANY,
CROCKETT ADJUSTMENT
CARRIER/TPA                                            RESPONDENT 
                                        

                   OPINION FILED MAY 13, 2010 

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, in Little
Rock, Pulaski County, Arkansas.

Claimant was represented by The Honorable Thomas Mickel, Attorney
at Law, Conway, Arkansas. 
 
Respondents were represented by The Honorable Chester Lowe, Jr.,
Attorney at Law, Little Rock, Arkansas.

                                       STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on May 3, 2010,

in Little Rock, Arkansas.  A Prehearing Order was entered in this

matter on April 19, 2010.   This Prehearing Order set forth the

stipulations offered by the parties, and outlined the issues to

be litigated at the hearing, along with the parties’ respective

contentions.      

     I hereby find that the following the stipulations are

applicable to this claim:

1.  The Arkansas Workers’ Compensation Commission has
jurisdiction of the within claim.

2.   The employee-employer-insurance carrier relationship    
          existed on the date of injury, which was approximately  
         November 28, 1983, and at all pertinent times.
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3.  The claimant sustained a compensable injury to his low   
         back on that date.

4.  The average weekly wage is sufficient to entitle         
         claimant to maximum compensation rates for 1993, the     
         year he became disabled.

5.  Claimant is permanently and totally disabled.

6.  All previous stipulations of the parties and findings of 
         fact of the Commission in this claim are incorporated 
         by herein by reference.

     7.  This claim for additional benefits has been              
         controverted with respect to the prescription            
         medications.

     8.  All other issues are reserved under the Arkansas         
         Workers’ Compensation Act.    

     By agreement of the parties, the issues to be litigated at 

the hearing were as follows:

    1.  Whether the claimant is entitled to additional medical   
        treatment, in the form of prescriptions medications, 
        namely, Ambien, Lunesta, Lexapro and Aciphex. 
 
    2.  Whether the claimant’s attorney is entitled to a 
        a controverted attorney’s fee on the referral to Dr.     
        Bruffett and the claim for mileage reimbursement.
     
    The claimant’s and respondents’ contentions are set out in

their responses to the Prehearing Questionnaires, and are hereby

incorporated herein by reference.  Respondents further contend

that the claimant is not entitled to a controverted attorney’s on

the mileage and the referral to Dr. Bruffett.  The respondents

specifically contend that the claimant is not entitled to a

controverted attorney’s fee on the referral to Dr. Bruffett 

because this matter was not raised until the time of the

Prehearing Telephone Conference, which was conducted on April 19,
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2010.                

     The record in this case consists of the May 3, 2010, 

hearing transcript and the exhibits contained therein.  In

addition, without objection by either party, Mr. Mickel’s and Mr.

Lowe’s e-mails of April 22, 2010, April 30, 2010, and May 3,

2010, have been blue-backed to designate as part of the record.

The following witness testified at the hearing: the

claimant. 

                          DISCUSSION

       Claimant, age sixty-four, worked for the respondent-employer

as a pick-up and delivery driver.  He injured his lower back

while loading a trucking on or about November 28, 1983.  This

accidental injury was accepted as compensable by the respondents. 

The claimant received some medical benefits and temporary total

disability compensation.  

     In 1993, the claimant was found to be permanently and

totally disabled, as a result of his compensable back injury. 

The claimant continues to receive these benefits, and some

medical benefits are currently being paid.  

     The respondents have now denied liability for certain

prescription medications and claimant’s entitlement to a

controverted attorney’s fee on the now authorized referral to Dr.

Bruffett and the claim for mileage reimbursement.  Therefore, the

present claim proceeded to a hearing on May 3, 2010. 

     During the hearing, the claimant agreed that he has most
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recently treated with Drs. McCarthy, Reddy, Baskins, and

Rutherford.  

     He testified that he has received epidural steroid

injections and medications, but has never undergone surgery for

his back.  The claimant also testified that he sees Dr.

Rutherford every three months.  He also admitted that he receives

Social Security Disability benefits, and is Medicare eligible. 

The claimant did not recall Medicare having paid for any of his

prescription medicines.

     The claimant essentially admitted that Dr. Rutherford has

prescribed some medications for him.  According to the claimant,

Dr. Rutherford prescribed Ambien and Lunesta due to him having

problems sleeping.  He also testified that these medications help

him to relax so that he can sleep.  The claimant also admitted

that Dr. Rutherford prescribed Lexapro because he was having

suicidal thoughts.  He prescribed Aciphex for him to keep him

from having heartburn, which resulted from him having to take

Darvcoet and Diclofenac.  This medications are prescribed for the

claimant’s compensable back injury.         

     With respect to his symptoms, the claimant essentially

testified that he has low back pain, and pain of the hips and

legs.  The claimant also testified that it is usually his right

leg that bothers him, and occasionally he has problems with his

left leg.  The claimant further testified that his groin hurts.   

     As of the date of the hearing, the claimant denied having

received payment for his claim for mileage reimbursement.
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     On cross examination, the claimant admitted that Dr.

Rutherford prescribed Lexapro for him after he reported to him

that he had recently loss two close friends.  

     Dr. Reginald Rutherford’s deposition was taken April 1,

2008.  He is a practicing neurologist, in Little Rock, and has

been here since 1991.  Dr. Rutherford admitted that his first

consultation with the claimant occurred March 9, 2005, and then

he saw him about every three months after that. 

     According to Dr. Rutherford, the claimant was seen for

continued treatment of chronic low back pain due to an industrial

injury he sustained in 1983.  He testified that at this time, the

claimant had a spondylolisthesis at L5/S1, which means slippage

at the L5 vertebra on the S1 vertebra.  As a result, there was

instability of the spine, as one vertebra slipped forward on the

other.  

     Dr. Rutherford testified that the claimant had seen a number

of different doctors, namely, Dr. Easter, an orthopedic surgeon,

Dr. Redding, a neurosurgeon, Dr. McCarthy, an orthopedic surgeon

with special expertise in both the spine and pediatric spine

surgery, and then Dr. Reddy, who is a physical medicine rehab

physician.  To this point, Dr. Rutherford testified that it had

been concluded that the claimant should be treated

conservatively, in other words, no surgery.  

     According to Dr. Rutherford, the claimant was managed with

periodic lumbar steroid injections, and medications, comprising

of Diclofenac, which is an anti-inflammatory, and Darvocet, which
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is an analgesic scheduled three, controlled substance.  At this

time, the claimant reported that he was functioning reasonably

well with this protocol.  On examination, Dr. Rutherford admitted

that he found that the claimant had good strength, obtainable

reflexes, and that he had good sensation of his lower extremity,

and was able to stand and walk without assistance.  Therefore, he

recommended that the claimant continue doing what he was doing,

and return to see him every three months for monitoring and

supervision of his medications, Diclofenac and Darvocet.

     Dr. Rutherford agreed that he next saw the claimant 

on June 1, 2005.  At which point, the claimant was status quo. 

He agreed that when he next saw the claimant on August 24, 2005,

a friend of his had committed suicide.  According to Dr.

Rutherford, the claimant found the corpse and this resulted in

anxiety and insomnia, which had untoward effects pertaining to

pain control, which would be anticipated from emotional trauma.

Dr. Rutherford testified that he recommended that they add Ambien

and Lexapro on a one-month trial basis to see if that helped both 

pain control and mood. 

     Also, at that point, Dr. Rutherford felt it would probably

be wise to add something to protect his stomach against the

nonsteroidal anti-inflammatory, in order to reduce the risk of an

ulcer developing.

     He testified:

Q     And so, as a result of – I’m taking it, from your
clinic note, as a result of the emotional trauma that he had
from losing two close friends, one by suicide, there were
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the three prescriptions, one as you pointed out, the
Aciphex?       

         
A     Well, the Aciphex was directed towards the Diclofenac,
it had nothing to do with emotional trauma.

     Dr. Rutherford explained that Aciphex is a proton inhibitor,

which reduces the risk of an ulcer if one is on chronic

nonsteroidal anti-inflammatory medication.  He agreed that

Aciphex blocks acid production in the stomach.  According to Dr.

Rutherford, Aciphex is for treatment of acid reflux and

prevention of ulcers formation as well.  

     He testified:

Q     Okay.  And so, is your reason for adding that, did
that have anything to do with the emotional trauma.

A.    No, no.  I thought if he was going to be on long-term
Diclofenac, it probably would be best to have him on Aciphex
to try to minimize potential for complications.           

     
     Dr. Rutherford testified that he did not know if the

claimant had any gastrointestinal problems prior to him seeing

him in 2005.  According to Dr. Rutherford, the claimant did not

complain of any stomach distress.  However, he explained that one

of the problems with nonsteroidal anti-inflammatory medications

and gastric ulcer is that it is the people who don’t complain,

who are most likely to develop the ulcer, because they are

unaware that there is a problem developing.  Dr. Rutherford also

testified that the lack of symptoms does not argue against using

Aciphex.  

     Dr. Rutherford again specifically testified that the Aciphex

is being used to try and minimize complications from Diclofenac. 
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He agreed that this medicine is used as a preventive-type

measure. 

     He agreed that in this same note of August 24, 2005, he

prescribed Ambien and Lexapro for the claimant.  Dr. Rutherford

agreed that the Ambien and Lexapro were directly related to the

emotional trauma that the claimant had, which was the inciting

event.  Dr. Rutherford essentially refused to agree that these

two drugs did not have anything to do with the claimant’s back

condition.          

     However, Dr. Rutherford testified:

A     Well, I think emotional distress was interfering with
pain control, but the Lexapro and Ambien were prescribed
primarily for anxiety and insomia.

     Dr. Rutherford agreed that Ambien is a sleep medication used

for treatment of insomnia.  According to Dr. Rutherford, he

prescribed it because of the emotional trauma that the claimant

was going through as result of the death of his friends.  He also

agreed that Lexapro is an anti-depressant for treatment of

depression and anxiety, and related to the emotional trauma the

claimant had suffered recently. 

     Dr. Rutherford testified that when he next saw the claimant

on September 16, 2005, he stated that he was better with the

Lexapro and Ambien.  According to Dr. Rutherford, the claimant

was better overall, his emotional state, plus pain control.

     He gave the following explanation as to why Lexapro and

Ambien helped relieve the claimant’s pain:

Q     Well, now, correct me if I’m wrong, but I didn’t
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understand that Ambien or Lexapro is related to pain
control.

A     Oh, it can be if there is depression, anxiety,
insomnia related to pain, you treat those co-mordibities,
and pain control may improve as your sense of well-being
improves. 

     Dr. Rutherford agreed that when he saw the claimant on

November 11, 2005, he stated, “He reports sustained improvement

with Lexapro and Ambien pertaining to mood and sleep?”  He also

admitted to having reported that the claimant pain was adequately

controlled with Darvocet and Diclofenac in his note of November

11, 2005.  Dr. Rutherford admitted to having continued all of

these medications with no change on January 27, 2006.  

     According to Dr. Rutherford, when he next saw the claimant

on April 21, 2006, he was not doing well.  He was having trouble

with ambulation, he was having to restrict his activity and he

was limited in his walking.  Therefore, due to the claimant’s 

problem with spondylolisthesis, Dr. Rutherford felt he required a

current MRI scan to reassess the status of the spondylolisthesis,

because things can change over time, as one can go form a stable,

nonchanging problem to an unstable, changing problem.  He further

testified that if the claimant had progressive spondylolisthesis,

he was having increasing pain because of that, then the

nonoperative management might have to be re-thought.          

     Dr. Rutherford admitted that he next saw the claimant on

June 21, 2006.  At which time, he renewed his prescriptions, as

things were on hold and the MRI had not been approved.  According

to Dr. Rutherford, in absence of that, he was unable to advance a
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diagnosis.  He essentially agreed that he wanted to compare the

findings of a current MRI with the last MRI. 

     He essentially admitted that the prior MRI study of the

lumbar spine and plain radiographs lumbar spine were provided for

review, and they demonstrated “spondylolisthesis  L5/S1, Grade II

in severity.”  According to Dr. Rutherford, the spondylolisthesis

was moderate in degree.  Grade II means that there is fifty

(50%)percent slippage of L5 on S1.        

     When Dr. Rutherford saw the claimant on September 13, 2006,

he tried Lunesta in place of Ambien because the claimant

indicated that Ambien was not working as well.  He agreed that

this is a prescription medication for insomnia.  According to Dr.

Rutherford, when he saw the claimant on December 6, 2006, Lunesta

was without benefit, so he put him back on Ambien.  There was no

change on anything else.  

     Dr. Rutherford essentially testified that throughout 2007,

there was no substantive change over that time frame.  The

claimant’s situation was unchanged, his pain was increased, his

level of functioning was less, and he was having to restrict his

activity more.  He agreed that he saw the claimant every three

months throughout 2007.   

     As of the date of his deposition, the last clinic note from

Dr. Rutherford was from February 12, 2008.  He testified that he

sees the claimant every three months, unless there is some

problem because by DEA regulation if you prescribe a controlled

substance, you have to see the person every three months.      
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     On cross examination, Dr. Rutherford was asked about chronic

pain patients, if drugs such as Lexapro or any of that class of

anti-depressants had any benefit to a chronic pain patient in

reducing their symptoms.  He testified that chronic pain is

commonly associated with depression and anxiety.  

     Dr. Rutherford agreed that by prescribing Lexapro, he is

improving the claimant’s brain ability to cope with chronic pain. 

He also agreed that it is normal in his practice for him to see

sleep disturbance/insomnia, which is associated with chronic back

pain.  He gave the following explanation of the mechanics behind

this:

A     Well, if you have pain, it interferes with your
ability to fall asleep and it also interferes with you
ability to sleep soundly.  So, ongoing pain disrupts the
sleep cycle and you don’t experience deep restorative sleep
as well as you should, so you wake up not feeling rested,
somewhat sleep deprived.  And that over time, will diminish
your coping skills.          

Q     So, it is not unusual to see a chronic pain patient be
prescribed a sleep aid in order to improve his restorative
sleep at night?

A.     Correct.

     Dr. Rutherford was questioned about the Aciphex, and to

explain the well known risks to long-term administration of

NSAIDs on the stomach.  He testified:

A     Well, they can cause an ulcer to form and that can
cause a serious hemorrhage from the stomach, or perforation
of the stomach with peritonitis.  Worst case scenario is you
will die.  And there are some 16,000 deaths a year from
nonsteroidal anti-inflammatories related to major GI
complications.  So it is commonplace, if they are on it for
a long period of time, to prescribe a prophylactic agent. 
And I just came to the belief, early on, seeing Mr. Brents,
that it would probably be wise to do that.  And you know,



12

there is no reason why I did it that day as opposed to
another day, I just – I was thinking about, and I did it.    
                       

     According to Dr. Rutherford, the thing that is crucial here

is that people who don’t have GI symptoms are at greatest risk. 

They are the ones who have massive hemorrhage or perforation,

because they don’t know to stop the medication because they have

no forewarning.  He agreed that he is prescribing a relatively

inexpensive drug to head off an extremely expensive consequence

of the long term administration of the NSAIDs.    

     On redirect examination, Dr. Rutherford denied that the

Aciphex was added to prevent reflux.  According to Dr.

Rutherford, he is not trying to treat reflux, because the

claimant does not have it, has no complaints of it or any GI

complaints at all.  Dr. Rutherford again explained that the

Aciphex was added to prevent an ulcer as a complication of the

nonsteroidal anti-inflammatories.  According to Dr. Rutherford,

this is not uncommon practice.  He testified “... I think it is

probably sound practice in terms of the potential long-term

risks.” 

     In a letter dated February 26, 2010, the claimant’s attorney

wrote to the respondents’ attorney requesting mileage

reimbursement for the dates of service from October 24, 2005

through November 27, 2009, totaling $1,160.76.  Although the

respondents agreed on Friday April 30, 2010, via an e-mail to

reimburse the claimant for his mileage, as of the date of the

hearing, the claimant had not received payment for these
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expenses.  During the hearing, respondents conceded that the

claimant had requested multiple times reimbursement for these

expenses.

     A list of the claimant’s prescription billing from Health-

Care Pharmacy was introduced into evidence.  The dates for these

bills were from January 20, 2004 through June 2, 2008.          

     The medical evidence of record shows that the claimant

treated with Dr. Richard McCarthy in 1997, beginning on March 10,

1997 due to low back pain and related symptoms.  In a medical

note dated June 21, 2000, he noted that the had been followed for

spondylolisthesis at L5-S1.  During this time, the claimant’s

medication regimen included, Voltaren and Darvocet.  

     On December 6, 2000, the claimant underwent a lumbar

epidural steroid injection, performed by Dr. Yeshwant P. Reddy,

at right L5-S1 due to a diagnosis of “L5-S1 spondylolisthesis

with degenerative disc disease.”  Next on January 3, 2001, Dr.

Reddy performed a second lumbar epidural steroid injury at L5-S1. 

     The claimant underwent evaluation with Dr. Reddy due to low

back, right greater than left leg pain, on November 2, 2001.  He

noted that thus far, the claimant’s treatment had included a

course of physical therapy treatment, intermittent epidural

steroid injections, as well as medication management.  His

impression was: ”L5-S1 spondylolisthesis with ongoing low back

pain and right greater than left leg pain.”

     An MRI of the lumbar spine was done on November 19, 2001,

with the following impression:
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Bilateral pars defects with resultant grade II
anterolisthesis of L5 with respect to S1.

Marked bilateral foraminal stenosis at L5-S1.

Moderate bilateral foraminal stenosis at L4-5 due to disk
bulge and facet hypertrophy.

     The claimant returned to see Dr. Reddy on November 27, 2001

due to low back and bilateral leg pain.  His impression was 

“L5 on S1 grade II spondylolisthesis with bilateral neural

foraminal narrowings at L4-5 and L5-S1.”  Dr. Reddy recommended

that the claimant undergo a series of lumbar epidural steroid

injections in an attempt to resolve the claimant’s symptoms.  He

also continued the claimant’s medication regimen of Diclofenac

and Darvocet.  

     Dr. Reddy performed lumbar epidural steroid injections 

on December 12, 2001, January 2, 2002, and January 16, 2002.  

     On February 5, 2002, the claimant returned to see Dr. Reddy. 

The claimant reported that his pain levels had now come down to

fifty percent(50%).  Dr. Reddy’s impression was “L5 on S1

spondylolisthesis, Grade II, with bilateral neural foraminal

narrowing at L4-5 and L5-S1.”  The claimant was now managing well

with Diclofenac and Darvocet.  Therefore, Dr. Reddy continued

these medications. 

     The claimant returned to see Dr. Reddy on June 4, 2002.  At

that time, the claimant reported that he was having intermittent

acute exacerbations, right leg being worse than the left. 

     An independent medical evaluation was performed on claimant,

by Dr. Barry Baskin, on December 21, 2004.  He noted that the
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claimant diagnosis is fairly clear, “Chronic back pain dating

back many years with a Grade II L5-S1 spondylolisthesis with

bilateral neural foraminal narrowing.”  He  also noted that the

claimant had “minimal degenerative disc disease and bulging at

L4-5.”  Dr. Baskin recommended pain management with medications. 

He also stated that he did not feel aggressive interventional

pain management with selective nerve root blocks or epidural

steroids were indicated at that time based on the claimant’s

fairly stable pain readings.  However, Dr. Baskin did note that

the possibility does exist in the future that the claimant’s

spondylolisthesis could get worse and may require decompression

and fusion and his pain level would probably primarily dictate

whether that procedure would ever become necessary.               

     On March 9, 2005, Dr. Reginald Rutherford saw the claimant

for evaluation and ongoing treatment referable to chronic pain

secondary to spondylolisthesis L5-S1.  He noted that the

claimant’s MRI study of the lumbar spine and plain radiographs

lumbar spine were provided for review.  The studies demonstrated

spondylolisthesis L5/S1 GR II in severity.  He continued the

claimant on Diclofenac and Darvocet without change.

     Next, the claimant saw Dr. Rutherford on June 1, 2005 for a

follow-up visit.  He reported no change in clinical status.       

Therefore, Diclofenac and Darvocet were reissued.

     Dr. Rutherford reported on August 24, 2005, that there were

some increase as of late related to emotional trauma.  However,

the claimant’s pain was relatively stable.  The emotional trauma
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was related to the loss of two close friends, one to natural

causes and the other one to suicide.  The claimant had been the

one to find this friend.  In the aftermath of this, the claimant

had not been sleeping, was anxious and had some untoward effects

pertaining to pain control.  He continued the claimant on

Diclofenac and Darvocet.  Aciphex was added for GI protection. 

Ambien and Lexapro were also prescribed.

     On September 16, 2005, the claimant returned to see Dr.

Rutherford.  He was improved with Lexapro and occasional use of

Ambien.  These were continued without change.  There was no

recommended change in the other medications.

     The claimant next saw Dr. Rutherford on November 11, 2005. 

He reported sustained improvement with Lexapro and Ambien

pertaining to his mood and sleep.  His pain was adequately

controlled with Diclofenac and Darvocet.  All prescriptions were

reissued.  

    Dr. Rutherford noted on January 27, 2006 that the claimant

was doing reasonably well.  The claimant reported adequate pain

control with his current pharmacological regimen.  This comprised

of Lexapro, Aciphex, Ambien, Diclofenac and Darvocet.             

     Per a clinic note dated April 21, 2006, Dr. Rutherford

reported that the claimant was not doing well at present.  The

claimant reported significant increase in low back pain since his

last visit.  He had difficulty with ambulation and was restricted

in his activity.  Dr. Rutherford stated that the claimant

required a current MRI study of the lumbar spine to reassess his
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known spondylolisthesis at L5/S1. A copy of this medical note was

forwarded to the claimant’s counsel, respondents’ counsel and the

insurance carrier. 

     In a June 21, 2006 clinic note, Dr. Rutherford noted that

the MRI study of the lumbar spine had been denied.  He noted that

this was required medically to ascertain whether or not there had

been a progression of the claimant’s known spondylolisthesis at

L5/S1, referable to recent increase low back pain.  Again, the

claimant’s attorney, respondents’ attorney and the insurance

carrier were all forwarded a copy of this medical note.

     On September 13, 2006, Dr. Rutherford saw the claimant for a

follow-up visit.  He wrote, “MRI imaging has not been performed

at this point.  This remains an open recommendation.”  He noted

that Ambien was of lessening efficacy.  Therefore, Lunesta was

reissued.  Other medications for the claimant consisted of

Aciphex, Lexapro, and Darvocet.  All parties were provided a copy

of this medical note as well.

     Dr. Rutherford next saw the claimant on December 6, 2006. 

He reported that the MRI imaging was still outstanding, which was

again recommended.  The claimant was put back on Ambien because

this was working at present.  He reported that Lunesta proved

without benefit.  Other medications were reissued, Aciphex,

Lexapro, and Darvocet.  Again, all parties were provided a copy

of this clinic note.

     On February 28, 2007, Dr. Rutherford noted that the

claimant’s back remained problematic.  He wrote, Current MRI
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imaging of the lumbar spine remain an open recommendation.” 

Renewal of all medications were issued.  All parties were

forwarded a copy of this clinic note.

     Dr. Rutherford also saw the claimant on May 30, 2007, August

22, 2007, and November 20, 2007.  During these visits, the

claimant’s clinical status remained unchanged.  MRI imaging of

the lumbar spine remained an open recommendation.  All

medications were renewed.  Copies of these medical notes were

forwarded to all parties.       

     The claimant continued to treat with Dr. Rutherford. 

On October 5, 2009, the claimant returned to see Dr. Rutherford. 

At this time, he noted that the claimant had not see Dr.

Bruffett.  This remained an open recommendation.  The respondents

and the claimant’s attorney were all forwarded a copy of this

medical note. 

     In a medical note dated January 12, 2010, Dr. Rutherford

reported that the claimant was yet to see Dr. Bruffett.  This

remained an open recommendation.  Respondents’ attorney and the

claimant’s attorney were forwarded a copy of this medical note.   

   

     The last medical note dated March 9, 2010, demonstrates that

the claimant saw Dr. Rutherford for follow-up care.  At this

time, the claimant reported increased back pain since his last

visit.  He was experiencing leg pain, predominately right leg,

occasionally left.  Again, an evaluation by Dr. Bruffett remained

an open recommendation.  Respondents’attorney and the claimant’s
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attorney were all forwarded a copy of this medical note.  

                        ADJUDICATION  

A. Medical Treatment     

     Although the respondents have paid and continue to pay some

medical benefits for the claimant’s compensable back injury of

November 28, 1983, they have controverted his entitlement to four

prescription medications,  namely, Ambien, Lunesta, Lexapro and

Aciphex. 

Here, the instant claimant suffered a compensable back

injury in 1983, for which he was declared to be permanently and

totally disabled in 1993. 

     The claimant has been assessed with “Chronic back pain

dating back many years with Grade II, L5-S1 spondylolisthesis

with bilateral neural foraminal narrowing.”  He also has minimal

degenerative disc disease and bulging at L4-L5.  

     The evidence before me demonstrates that the claimant has

undergone extensive conservative treatment, with only

intermittent relief of his symptoms.  The claimant’s medication

regimen for his debilitating back injury has primary included,

Darvocet and nonsteroidal anti-inflammatories (Voltaren and

Diclofenac), dating back to 1997.      

     The claimant began treating with Dr. Rutherford in March of

2005.  Subsequently, Dr. Rutherford added a sleep-aid and Aciphex

to the claimant’s pharmacological regimen.  

     Per Dr. Rutherford’s clinic note of August 24, 2005, he

stated, “Aciphex will be added for GI protection.”  During his
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deposition, Dr. Rutherford acknowledged that Aciphex is used for

treatment of acid reflux.  However, he also opined that it is

used for prevention of ulcer formations as well.  Dr. Rutherford

specifically denied having added Aciphex to claimant’s medication

regimen in order to treat the claimant for acid reflux.  Instead,

Dr. Rutherford repeatedly opined that Aciphex was prescribed as a

preventive-type measure to try and minimize potential

complications/ gastrointestinal problems from the claimant’s

long-term use of Diclofenac.   

     With respect to the Ambien, Lunesta, and Lexapro, Dr.

Rutherford essentially admitted that these medicines were

prescribed to treat the claimant’s anxiety/depression and

insomnia, which were incited by the emotional trauma he suffered

as a result of the death of two of his friends.  However, he

refused to agree that these two medicines did not relate to his

back condition.  Dr. Rutherford essentially opined that with

treatment of the claimant’s depression, anxiety and insomnia, his

pain control improves, as his sense of well-being improves.  Dr.

Rutherford also opined that by prescribing Lexapro, this improves

the claimant’s brain ability to cope with chronic pain (see full

discussion above).          

     The claimant essentially testified that the Lunesta/Ambien

helped relaxed him so that he could sleep.  As of the date of the

hearing, the claimant continued with chronic pain relating to his

compensable back injury.  The claimant specifically testified



21

that he has low back pain, pain of the hips and legs(usually in

the right leg, and occasionally in left leg).  His testimony

demonstrates that he suffers severe pain in his groin area.  

     Based on the testimony elicited from the claimant at the

hearing, the medical evidence, and the uncontradicted expert

opinion of treating physician, Dr. Rutherford, I find that the

claimant has established by a preponderance of the evidence, that

the aforementioned prescriptions drugs, namely Diclofenac,

Ambien, Lunesta, and Lexapro were reasonably necessary for the

treatment of the compensable back injury received by him in

November of 1983, pursuant to Ark. Stat. Ann. §81-1311. 

     As a result, the respondents shall be liable for payment of

said prescriptions.

B.  Controversion

     The claimant next contends that the respondents controverted

the claimant’s request for a referral to Dr. Bruffett and his

claim for mileage reimbursement.          

     Controversion is a question of fact to be determined from

the circumstances of each particular case.  New Hampshire Ins.

Co. v. Logan, 13 Ark. App. 116, 680 S.W.2d 720 (1984).  The mere

failure to pay compensation benefits, in itself, does not amount

to controversion.  Revere Copper & Brass, Inc. v. Talley, 7 Ark.

App. 234, 647 S.W.2d 477 (1983).  However, assuming a position

which requires an injured employee to retain an attorney so that

the employee's rights are protected may constitute controversion.

Turner v. Trade Winds Inn, 267 Ark. 861, 592 S.W.2d 454 (1980).
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     With respect to the claimant’s request for mileage

reimbursement, at the time of the hearing, respondents conceded

that the claimant previously made multiple requests for milage

reimbursement.  However, payment of this claim was not made.  

     In addition, in Claimant’s Responsive Prehearing Filing,

which was filed with the Commission on January 22, 2010, with a

certificate of service to the respondents’ attorney,

he asserted, among other things, his entitlement to payment for

mileage associated with his compensable back injury.  On February

26, 2010, the claimant’s attorney wrote to the respondents’

attorney requesting reimbursement for mileage totaling $1,160.76

for dates of service beginning October 24, 2005 through November

27, 2009.  At the time of the Prehearing telephone Conference,

which was held on April 19, 2010, the claimant’s attorney again

asserted his entitlement to payment for unpaid mileage, but still 

this claim was not paid.  Therefore, this claim for mileage was

included as one of the issues to be litigated at the scheduled

hearing of May 3, 2010.   

     Suddenly, three days prior to the hearing, in an e-mail

dated, April 30, 2010, the respondents’ attorney advised the

claimant’s attorney and the Commission that he would be receiving

a check from the carrier in the amount of $1,160.76, made payable

to the claimant for mileage reimbursement.  However, as of the

date of the hearing, the claimant was not in receipt of said

check. 

     Under these circumstance, I find that the preponderance of
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the evidence clearly demonstrates that the respondents

controverted the mileage claim in this matter for the purpose of

awarding an attorney’s fee.

     The claimant also asserts that the respondents controverted

the recommended referral by Dr. Rutherford for the claimant to

undergo a surgical evaluation with Dr. Bruffett.

     In Dr. Rutherford’s clinic note dated October 5, 2009, he

stated,“He [the claimant] has yet to see Dr. Bruffett.  This

remains an open recommendation.”  The respondents’ and carrier

were sent a copy of this note, but approval for this referral was

not given.   

     Dr. Rutherford’s clinic note dated January 12, 2010 also

copied the respondents’ attorney and the carrier, wherein he

wrote, “Nothing further has progressed with his appointment with

Dr. Bruffett.  This remains and open recommendation,” but

approval for this referral was not given.

     In the clinic note of record dated March 9, 2010, Dr.

Rutherford wrote, “Evaluation by Dr. Bruffett for symptomatic 

spondylisthesis remains an open recommendation.  Mr. Brents is

likely headed towards a hearing for this issue to be resolved.”   

Again, Dr. Rutherford copied the respondents’ attorney and the

carrier, but approval for this referral was not provided.     

     In Claimant’s Responsive Prehearing Filing, which was filed

with the Commission on January 22, 2010, with a certificate of

service to the respondents’ attorney, he asserted, among other

things, his entitlement to a referral to Dr. Bruffett for
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surgical evaluation, but approval was not given.  

     Also, at the time of the Prehearing Telephone Conference,

which was held on April 19, 2010, the claimant’s attorney

asserted claimant’s entitlement to a referral to Dr. Bruffett for

surgical evaluation, but approval was not given.  Therefore, the

request for referral to Dr. Bruffett was included as one of the

issues to be litigated at the scheduled hearing of May 3, 2010.   

    The respondents changed course and informed the claimant’s

attorney and the Commission in an e-mail dated April 22, 2010,

that the carrier was now authorizing the referral for the

surgical evaluation to Dr. Bruffett.

     In the instant case, I find that the preponderance of the

evidence demonstrates that the respondents controverted the claim

for a referral to Dr. Bruffett for the purpose of awarding

attorney’s fees.   

C.  Attorney’s Fee

    The parties stipulate that the respondents have controverted

this claim for additional benefits with respect to the

prescription medications.  In addition, the preponderance of the

evidence demonstrates that the respondents controverted the

request for a referral to Dr. Bruffett for surgical evaluation 

and the claim for mileage reimbursement.

     Therefore, the claimant’s attorney is entitled to the

maximum statutory attorney’s fee on the above benefits, to be

paid by the respondents, pursuant to Ark. Stat. Ann. §81-1332.  
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              FINDINGS OF FACT AND CONCLUSIONS OF LAW

     1.  The Arkansas Workers’ Compensation Commission has        
         jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship     
         existed on the date of injury, which was approximately   
         November 28, 1983, and at all pertinent times.

3.  The claimant sustained a compensable injury to the low   
         back on that date.

4.  The average weekly wage is sufficient to entitle         
         claimant to maximum compensation rates for 1993, the     
         year he became disabled.

5.  Claimant is permanently and totally disabled.

6.  All previous stipulations of the parties and findings of 
         fact of the Commission in this claim are incorporated 
         by herein by reference.

7.  The claimant proved by a preponderance of the evidence   
    that the prescription medications are reasonably         
    necessary for treatment of his compensable injury.    

     8.  The respondents have controverted this claim for
         additional benefits with respect to the prescription
         medications.

9.  The respondents have controverted this claim for
         referral to Dr. Bruffett and the claim for mileage       
         reimbursement. 

    10.  The claimant’s attorney is entitled to a controverted    
         attorney’s fee for the prescription medications, the
         referral to Dr. Bruffett, and the claim for mileage      
         reimbursement.  

    11.  All other issues are reserved under the Arkansas         
         Workers’ Compensation Act.    

                             AWARD

     The claimant has proven by a preponderance of the evidence 

that he is entitled to additional medical treatment, in the form
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of the four prescription medications, namely, Ambien, Lunesta,

Lexapro and Aciphex.  

     The respondents have controverted the claimant’s claim for

additional benefits, which include, his entitlement to the

aforementioned prescription medications, the referral to Dr.

Buffett, and mileage reimbursement.    

     Therefore, the claimant’s attorney is entitled to the

maximum statutory attorney’s fee on the above benefits, to be

paid by the respondents.  Accordingly, respondents are directed

to pay attorney’s fees pursuant to Ark. Stat. Ann. §81-1332.

     All sums herein accrued are payable in lump sum without

discount.

     This award shall bear interest at the maximum legal rate

until paid.    

     IT IS SO ORDERED.

                              ________________________       
                              CHANDRA HICKS

Administrative Law Judge       
                                 

 

                                                                  
                                                                  
                                                                  
                                                                  
                                                                  
                      


