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STATEMENT OF THE CASE

On March 2, 2010, the above captioned claim came on for a hearing in

Little Rock, Arkansas.  A prehearing conference was conducted in this matter on

January 7, 2010, and a Prehearing Order was filed on that same date.  A copy

of the Prehearing Order was marked as Commission Exhibit “1" and made a part

of the record herein without objection, subject to any modifications made at the

full hearing.  

At the March 2, 2010, full hearing, the parties stipulated to the following:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all
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relevant times, including April 20, 2009.

3) The claimant’s compensation rates are $214.00 per week for

temporary total disability and $160.00 per week for

permanent partial disability.

At the full hearing, the parties agreed to litigate the following issues:

1) Whether the claimant sustained a compensable left shoulder

rotator cuff tear by specific incident on April 20, 2009.

2) If compensability is overcome, whether claimant is entitled to

additional medical treatment, temporary total disability

benefits from April 21, 2009, to a date to be determined, and

attorney’s fees.

At the full hearing, the claimant contended that in January of 2009, she

sustained a shoulder injury in the course and scope of her employment; that the

respondents provided her with medical treatment and an MRI revealed no

abnormalities.  The claimant underwent physical therapy and returned to full duty

work thereafter.  Then on April 20, 2009, while lifting a patient the claimant felt

a pop in her left shoulder.  Respondents provided medical treatment, and the

claimant was diagnosed with a rotator cuff tear.  The claimant contends she was

taken off work and has not received temporary total disability benefits.  As such,

claimant contends she sustained a compensable injury and is entitled to medical

benefits.  Claimant also contends she is entitled to temporary total disability

benefits from April 21, 2009, to a date to be determined, plus attorney’s fees.

At the full hearing, respondents contended that claimant had a shoulder

injury before her employment with the respondent employer; that the claimant’s
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problem is not work related, and that the claimant’s condition is due to a

preexisting problem.  Respondents specifically contended that claimant does not

have a compensable injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein

are reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable left rotator cuff

tear by specific incident on April 20, 2009.  Specifically,

claimant has failed to prove by a preponderance of the

evidence that her left rotator cuff tear is supported by

objective medical findings as defined in A.C.A. § 11-9-

102(16).

DISCUSSION

The claimant, age 53, was employed as a CNA at Glenwood Nursing

Home on April 20, 2009.  The claimant testified that prior to working for

Glenwood Nursing Home, she was employed as a CNA at Mt. Ida Nursing Home.
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The claimant testified that on January 27, 2009, while working at Mt. Ida Nursing

Home, she injured her left shoulder while lifting a patient.  

The claimant testified that after the January 2009 incident, an MRI was

performed on her left shoulder which showed no abnormalities.  The claimant

testified that following the January 2009 incident, she underwent rehab and

injections and was ultimately released back to full duty on March 4, 2009.  

Sometime in April of 2009, the claimant testified she switched employers

from the Mt. Ida Nursing Home to the Glenwood Nursing Home because it was

closer to her home.  The claimant testified that while working for the respondent

employer, Glenwood Nursing Home, she again injured her left shoulder on

April 20, 2009.  The claimant testified as follows regarding the incident in which

she again injured her left shoulder on April 20, 2009:

A Okay.  I was – in some of the rooms they got showers for

individual people and they have shower rooms that you have to

carry them to.  W ell, this man had a shower in his room, and he

could hold on to – you know, they have metal rails, and he could

hold on to the metal rails and sit back in the chair.

Well, when it got time to dress him – he had slipped a few

days earlier; he didn’t fall, but I didn’t feel comfortable and he’s a big

man.  So I hollered out the door, and one of the girls come in.

And they have the metal rail, and I reached and just took my

hand and grabbed the metal rail.  And he was standing holding this

hand; the other CNA was on this side.  And we reached down to pull

his pants up.  And when it did, you know, it straightened my arm out

and it popped.  I thought it had come out of socket.

(T. p. 15, lines 9-23)

The claimant testified that immediately following the April 20, 2009, lifting
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incident she experienced pain in her right shoulder and immediately reported the

injury to her employer. The claimant testified that she was sent straight to Mercy

Medical Hospital at Glenwood and was sent to see a Dr. James Huffman.  The

claimant testified that after two visits her employer and carrier stopped paying for

any medical treatment.  The claimant testified that once the respondents stopped

paying for her medical treatment, she began seeing a Dr. Ward whom she was

treating with for other unrelated problems.  The medical records show that Dr.

Ward diagnosed the claimant with left rotator cuff tear.  

Claimant contends that she sustained a compensable left shoulder injury

on April 20, 2009, and is entitled to additional medical treatment, temporary total

disability benefits, and attorney’s fees.  Respondents now controvert this claim

in its entirety.

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of A.C.A. § 11-9-102(4)(A)(i) must be established:  (1) Proof by a

preponderance of the evidence of an injury arising out of or in the course of

employment; (2) proof by a preponderance of the evidence that the injury caused

internal or external physical harm to the body which required medical services or

resulted in disability or death; (3) medical evidence supported by objective

findings as defined in A.C.A. § 11-9-102(16), establishing the injury; and, (4)

proof by a preponderance of the evidence that the injury was caused by a specific
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incident and is identifiable by time and place of occurrence.  If the claimant fails

to establish by a preponderance of the evidence any of the requirements for

establishing the compensability of the injury alleged, she fails to establish

compensability of the claim, and compensation must be denied.  Mickel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W .2d 876 (1997).

The respondents argue that the claimant cannot establish her injury by

medical evidence supported by objective findings.  I must agree with respondents

on that point.  I do find that the claimant was a credible witness; however, the

record simply does not contain any objective findings to support her claim.  It is

true that Dr. Ward diagnosed the claimant with left shoulder rotator cuff tear;

however, Dr. Ward’s medical records and reports nor any other records

contained herein show any objective medical findings.

Dr. Ward’s open-ended assessment of left shoulder rotator cuff tear does

not satisfy the objective medical finding requirement.  As the Full Commission

stated in Davidson v. Tyson Foods, 2009 AWCC 183, Claim No. F701445

(Opinion filed November 4, 2009) “. . . a medical finding may be considered

objective only if it is the result of a diagnostic procedure which does not come

under the voluntary control of the patient.  Dept. of Parks & Tourism v. Helms, 60

Ark. App. 110, 959 S.W .2d 749 (1998).”

Claimant’s attorney argued that Dr. Ward is about 80 years old and has

had lots of experience.  Claimant’s attorney argued that based upon Dr. Ward’s
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qualifications and feeling on the claimant’s arm that he was qualified to give the

diagnosis of left rotator cuff tear.  Claimant’s attorney also argued that the

claimant did not have “any means of paying for an MRI.”  I cannot agree with the

claimant’s attorney that Dr. Ward’s diagnosis reaches the level of objective

medical findings.  It was also mentioned that the claimant did have some left arm

swelling.  However, the claimant’s own testimony stated that multiple parts of her

body swells, and that she takes fluid pills for leg, feet, and hand swells.  (T. p. 37,

lines 9-22)   Further, claimant’s attorney argued that there was a finding of

muscle spasm in the claimant’s trapezius muscles.  However, once again, in the

claimant’s own testimony she stated that was due to stress in her neck, not

shoulder.  (T. p. 38, lines 16-21)   There was testimony from the claimant about

knots; however, claimant’s attorney admitted that those were not noted in the

medical reports.  (T. pp. 38-39, lines 22-25 & 1-3)

After a thorough review of the record and all medical reports contained

therein, I find that the claimant has failed to prove a compensable left shoulder

rotator cuff tear with medical evidence supported by objective medical findings

as defined in A.C.A. § 11-9-102(16).  Therefore, I find that the claimant has failed

to prove by a preponderance of the evidence that she sustained a compensable

left rotator cuff tear injury by specific incident on April 20, 2009.

ORDER
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The claimant has failed to prove by a preponderance of the evidence a

compensable left rotator cuff tear injury with medical evidence supported by

objective findings.  Therefore, the claimant has failed to prove by a

preponderance of the evidence that she sustained a compensable left shoulder

injury by specific incident on April 20, 2009.  Therefore, this claim is respectfully

denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


