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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on November 19, 2009, before

Administrative Law Judge Barbara Webb.  A Prehearing Order was entered in this

case on July 21, 2009.  The Prehearing Order set forth the stipulations offered by

the parties and outlined the issues to be litigated and resolved at this hearing.  A

copy of the Prehearing Order was made Commission’s Exhibit No. 1 to the hearing

record.  The following stipulations as submitted by the parties in the Prehearing

Order and as amended on the record are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2.  The employer/employee/carrier relationship existed on or about June

21, 2001, when the claimant sustained a compensable injury.

3. The claimant’s average weekly wage at the time of the injury was

$570.00 per week which entitled him to a compensation rate of

$380.00 for temporary total disability benefits and $285.00 for

permanent partial disability benefits.

4. The claimant’s healing period ended April 9, 2004, and such is the

law of the case pursuant to the Opinion and Order of the Arkansas

Workers’ Compensation Commission filed November 2, 2007.

5. The respondents have accepted and paid permanent partial disability

benefits based on a 4% impairment to the cervical spine and 15%

impairment as a result of the injury to the shoulder and subsequent

surgery resulting in a 7% whole person permanent partial impairment

in accordance with the AMA Guides, 4th Edition.  

By agreement of the parties, the issue to be litigated is the extent of

claimant’s disability.

The record consists of a one volume transcript of the November 19, 2009

hearing, consisting of the testimony of Robert Boone, Lashelle Boone, and all

documentary evidence consisting of Commission’s Exhibit No. 1 (Prehearing
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Order); Claimant’s Exhibit No. 1 (2nd Supplemental Medical Exhibits); Claimant’s

Exhibit No. 2 (Supplemental Medical Index - revised 11/19/09); Claimant’s Exhibit

No. 3 (Index of Non-Medical Exhibits);  Respondent No. 2's Exhibit No. 1 (Letter

dated 11/3/09); and Joint Exhibit No. 1 (Commission Opinion entered November 10,

2007).  In addition, by agreement of the parties, I have blue-backed and incorporate

into the record of this case Respondents’ No. 1 Exhibit No. 1 (the deposition

transcript of Dr. Kevin Collins dated September 24, 2009) and Respondents’ No.

1 Exhibit No. 2 (the deposition transcript of Tanya Rutherford Owen, MS dated

November 18, 2009). 

CONTENTIONS

The claimant contends he is permanently and totally disabled.  In the

alternative, the claimant contends his disability far exceeds the impairment rating.

Respondents No. 1 contend that the claimant’s disability does not exceed the

impairment rating.

The Death and Permanent Total Disability Trust Fund will defer to the

outcome of litigation.

FACTUAL BACKGROUND

An earlier hearing was conducted in this case before Administrative Law

Judge Don N. Curdie on April 24, 2003, in Monticello, Arkansas.  The question

presented was one of the compensability of the neck and back injury on June 21,

2001, and whether the claimant was entitled to temporary total disability benefits

subsequent to May 2002 for his compensable right shoulder and neck.  Further,
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there was a question of whether Dr. Carl Covey’s treatment subsequent to

November 27, 2002, was reasonably necessary.  In an Amended Opinion filed July

21, 2003, the Administrative Law Judge held that claimant sustained a

compensable neck injury but did not sustain a compensable back injury on June 21,

2001.  He further held that the claimant was not entitled to temporary total disability

benefits or medical benefits for the compensable right shoulder injury subsequent

to May of 2002.  The Administrative Law Judge found that claimant was entitled to

continued medical treatment and temporary total disability benefits beyond May

2002 until a date yet to be determined in connection with his neck injury and

recognized that Dr. Carl Covey was the authorized treating physician.

Dr. Gregg Massanelli (an El Dorado orthopedic surgeon) initially treated the

claimant’s shoulder injury but with no success.  Subsequently, Dr. Charles Pearce

became the treating physician for the shoulder problem.  The claimant’s primary

care treating physician, Dr. Randolph McKiever, referred the claimant to Dr. Richard

Peek because of his spinal problems.  Thereafter, Dr. Peek referred the claimant

to Dr. Carl Covey.  

On May 23, 2002, Dr. Pearce indicated in his report that he thought the

claimant could return to his regular duties regarding the shoulder but he stated

“however, he needs an assessment by a spine or pain specialist as it pertains to his

neck prior to the full release without restrictions.”

In 2003, Dr. Covey recommended a spinal cord stimulator.  The claimant was

referred to Lewis Bracy, Ph.D.  Claimant underwent psychological counseling with
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Dr. Jody Hagen during the summer months of 2004.  The trial of the spinal cord

stimulator was carried out on January 11, 2005, but it was unsuccessful.  The

claimant returned to Dr. Covey the next day to have it removed.  At the request of

respondents, the claimant underwent an evaluation by Dr. Barry Baskin on August

23, 2005.  Dr Baskin indicated that he felt the claimant to have reached maximum

medical improvement for the shoulder on or about March 22, 2002, which

represents “eight to twelve weeks post surgery.” 

On January 10, 2006, the claimant received an epidural steroid injection for

the cervical problem and on February 14, 2006, the second in a series of three

injections was carried out by Dr. Covey.  On February 14, 2006, Dr. Covey referred

the claimant to begin physical therapy for the cervical spine.  From March 23, 2006,

until April 17, 2006, claimant underwent physical therapy at South Arkansas

Rehabilitation.  In a report dated April 17, 2006, Nat Grubbs, the physical therapist,

noted that Boone had demonstrated little significant functional benefit as a result

of the 4 weeks of therapy.  He noted a reported decrease in the severity of

symptoms associated with the therapy visits without any significant “carry-over” or

decline in symptom severity over time.  He noted Boone responded favorably to

clinical interferential current stimulation and recommended a trial with a home IFC

stimulator.  His skilled physical therapy was discontinued with the directions to

continue the self-directed exercise regimen.   

A second hearing was held in connection with this claim on August 11, 2006.

At that time, it was determined that the claimant reached the end of his healing
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period in connection with the compensable neck injury on January 12, 2005, and

was entitled to a 4% impairment to the cervical spine and an 11% impairment as a

result of the shoulder injury and subsequent surgery resulting in a 7% whole person

permanent partial impairment rating in accordance with the 4th Edition of the AMA

Guides.  Neither party appealed the findings with regard to permanent impairment

and the decision was affirmed by the Full Commission.  The Commission further

determined that the claimant was entitled to reasonable and necessary medical

treatment for his cervical spine injury as recommended by his authorized physician,

Dr. Covey, i.e. the rental and trial use of a home IFC stimulator.

At the November 19, 2009, hearing, Robert Boone testified that he was 42

years of age.  He completed high school but dropped out of his first semester at

college due to bad grades.  His primary work has been as a welder, a trade that he

learned from his father.  His job involved lifting twenty-five pounds up to a hundred

and seventy-five pounds.  He was paid $17-18.00 per hour.  He testified that after

a rotator cuff and lesion tear repair, he suffered a frozen shoulder and underwent

intense physical therapy.  He explained that he cannot do anything overhead and

that his right shoulder is still weak.  He continues to take Oxycontin, Flexeril, and

Darvon.  His medications make him sluggish and groggy all the time.  He sleeps

approximately three to four hours during the night.  He explained that some days

he does not get off the couch.  On his better days, he helps his wife around the

house, does laundry, cooks supper, feeds the horses, and visits  friends.  On his

bad days, he stays on the couch, either sleeping or watching television.  Prior to his
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injury, he  would “break horses” and went trail riding in a four wheeler.  He

explained that he had to buy a four wheeler with power steering and now uses it

only once every two weeks.  Vocational testing revealed that the claimant tested at

high school levels for reading and math, but tested at the sixth grade level for

spelling.  

Boone testified that he does exercise, but has recently suffered from

depression, lack of concentration, and memory loss.   Boone explained that he was

prescribed a TENS unit by Dr. Covey, but he used one of his friends until it stopped

working.  He testified that he made several attempts to return to work, but was

unable to work on a sustained basis due to pain in his shoulder, neck and lower

back.  He considered attending college classes at UA Monticello.  He testified that

his wife was a school teacher and could help him with his spelling.

 On cross-examination, Boone explained that he had worked for five different

companies since 2001, but had not worked at all since 2003.  He was approved for

social security disability in late 2003 or early 2004.  He receives $1100-1200.00 a

month plus $500-600.00 for his child.  He agreed that at times his low back pain is

at zero.  He can drive approximately thirty minutes without stopping.  He agreed

that Dr. Pierce released him to regular duties in connection with his shoulder in May

of 2002.  He has not worked or applied for jobs since receiving social security

disability.  He has not been to the college concerning the computer classes nor did

he discuss the “Ticket to Work” program recommended by Tanya Owens, the

vocational evaluator.   Boone testified that if he was offered a job, he would try to
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work, although he had some reservations about his ability to work for anyone full-

time.  He testified that there was no way to predict when he would have good days.

He has not turned down any jobs.  He testified that his primary pain was in his neck

and shoulder.  He testified that the social security person told him he could earn up

to $1000.00 per month without impacting his disability.  He testified that he would

like to go to work for a veterinarian clinic and work with animals on a part-time

basis.  Lashelle Boone testified that she had been married to the claimant for

seventeen years.  She explained that at times, the claimant’s neck locks up and he

requires help to dress or undress.  She testified that he does not sleep well and is

restless during the night.  She agreed with Owen’s report that he had improved in

the last year and has a better outlook.  

On November 2, 2009, the claimant underwent a vocational evaluation

conducted by Tanya Owen.  She notes that Boone currently receives pain

management by Dr. Covey and Dr. Sheiron.  Following her evaluation, Owen

concluded that based upon the functional capacity evaluation results, that Boone

could perform light level work, he would not be able to return to any previous

employment, other than sales clerk.   Owen noted that his obstacles in returning to

work were his continued reports of pain, daily use of pain medication, lack of

computer literacy, and current receipt of SSDI payments.  His assets were his

young age, his education levels, and his vocational assessment results.  She

recommended that Boone return to the University of Arkansas at Monticello to

pursue computer training in order to serve as a work hardening experience and
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provide him skills that would make him more competitive.  She also recommended

retraining through Arkansas Rehabilitation Services through the Ticket to Work

Program.  She noted that utilizing his transferable skills, there are jobs available to

him, but that his biggest barrier to return to work is his ongoing pain.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about June

21, 2001, when the claimant sustained a compensable injury.

3. The claimant’s average weekly wage at the time of the injury was

$570.00 per week which entitled him to a compensation rate of

$380.00 for temporary total disability benefits and $285.00 for

permanent partial disability benefits.

4. The claimant’s healing period ended April 9, 2004, and such is the

law of the case pursuant to the Opinion and Order of the Arkansas

Workers’ Compensation Commission filed November 2, 2007.

5. The respondents have accepted and paid permanent partial disability

benefits based on a 4% impairment to the cervical spine and 15%

impairment as a result of the injury to the shoulder and subsequent

surgery resulting in a 7% whole person permanent partial impairment

in accordance with the AMA Guides, 4th Edition.
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6. The claimant has failed to prove by a preponderance of the evidence

that he is permanently and totally disabled.

7. Considering the claimant’s age, education, work experience, medical

evidence, motivation, post-injury income, claimant has proven by a

preponderance of the evidence that he is entitled to 50% wage loss

benefits sustained as a result of his compensable injury.

8. Claimant’s entitlement to the wage loss benefits awarded herein shall

commence as of the date this award becomes final.

9. Respondents have controverted the claimant’s entitlement to wage

loss disability benefits.  Claimant is entitled to a twenty-five percent

(25%) statutory attorney’s fee on the indemnity benefits awarded

herein, one-half to be paid by the respondents and one-half to be

withheld from the claimant’s award of benefits.

DISCUSSION

Permanent and Total Disability

In the instant case, it has been determined that the claimant suffered a

compensable neck and right shoulder injury and was paid temporary total disability

benefits and a permanent anatomical impairment rating to the body as a whole. The

claimant contends that he is permanently and totally disabled. 

The Arkansas Workers’ Compensation Law provides that when an injured

worker’s disability condition becomes stable and no further treatment will improve

that condition, the disability is deemed permanent.  If the employee is totally
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incapacitated from earning a livelihood at that time, he is entitled to compensation

for permanent and total disability.  See, Minor v. Poinsett Lumber & Manufacturing

Co., 235 Ark. 195, 357 S.W.2d 504 (1962). 

The wage-loss factor is the extent to which a compensable injury has

affected the claimant’s ability to earn a livelihood.  Emerson Electric v. Gaston, 75

Ark. App. 232, 58 S.W.3d 848 (2001).  To be entitled to any wage-loss disability

benefit in excess of permanent physical impairment, a claimant must first prove, by

a preponderance of the evidence, that he or she sustained permanent physical

impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727(2000).  The Commission is charged with the duty of

determining disability based upon a consideration of medical evidence and other

matters affecting wage loss, such as the claimant’s age, education, and work

experience.  Emerson Electric v. Gaston, supra.

In determining wage loss disability, the Commission may take into

consideration the workers’ age, education, work experience, medical evidence and

any other matters which may reasonably be expected to affect the workers’ future

earning power. Such other matters are motivation, post-injury income, credibility,

demeanor, and a multitude of other factors. Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685(1961); City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d

946(1984); Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130(1990).  In

considering factors that may affect an employee’s future earning capacity, the

Commission considers the claimant’s motivation to return to work, since a lack of
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interest or a negative attitude impedes the assessment of the claimant’s loss of

earning capacity.  Emerson Electric v. Gaston, supra. 

The Commission may use its own superior knowledge of industrial demands,

limitations, and requirements in conjunction with the evidence to determine wage-

loss disability. Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d

276(1982).

Ark. Code Ann. § 11-9-102(4)(F)(ii)(Repl. 2002) provides:

(a)  Permanent benefits shall be awarded only upon a determination
that the compensable injury was the major cause of the disability or
impairment.

(b)  If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability
or a need for treatment, permanent benefits shall be payable for the
resultant condition only if the compensable injury is the major cause
of the permanent disability or need for treatment.

“Major cause” is defined as more than 50% of the cause.  Ark. Code Ann. §

11-9-102(14) (Repl. 2002).

Further, “disability” is defined as an “incapacity because of compensable

injury to earn, in the same or any other employment, the wages which the employee

was receiving at the time of the compensable injury.”  Ark. Code Ann. § 11-9-102(8)

(Supp. 1999).

Considering the context in which the terms “permanent benefits” and

“disability” are used in Ark. Code Ann. § 11-9-102(5)(F)(ii), the amendments of Act

796 clearly impose a requirement on a claimant seeking compensation for a

permanent decrease in earning capacity to show that the compensable injury was
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the major cause of any decrease in earning capacity to obtain an award of

permanent disability benefits.

In the present case, the claimant testified that his continued use of pain

medication, i.e. Oxycontin, effectively rendered him permanently and totally

disabled.  The sole issue in adjudicating his claim for permanent total disability is

whether he is capable of earning some meaningful wages in at least some capacity.

The claimant has failed to prove by a preponderance of evidence that he is unable

to earn any meaningful wages in any capacity. 

The Functional Capacity Evaluation revealed that the claimant could work

in a light physical demand work capacity.  Dr. Collins agreed with the assessment,

but noted his concerns about the claimant’s continued use of Oxycontin.  When

asked, Dr. Collins opined that retraining to light duty employment would be “good

for him in the long run.”  

Respondent argues that claimant has shown no motivation to return to the

work place.  The claimant contends that he has attempted to return to work but has

not been offered employment within the specific work limitations reflected in the

FCE.  While the testimony establishes that between 2003 and November of 2009

no efforts have been made by Boone to locate suitable jobs or education/retraining

programs that might facilitate or expedite his return to the work force, the evidence

clearly demonstrates that the claimant is not able to return to his prior occupation

as a welder in light of the heavy lifting and physical activity required.  It is clear from

his testimony that he is limited in his ability to perform some of the activities that he
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used to perform on a regular basis.  However, there is absolutely no medical

evidence whatsoever suggesting the claimant is totally unable to work.  He is able

to engage in physical activities which are consistent with the types of physical

abilities required for at least light physical demand work.  In addition, he has

demonstrated transferable skills, both educational and vocational, which could be

used in other light duty occupations.  In my opinion, based on the claimant’s age,

education, work experience, medical evidence and other matters, the claimant has

not met his burden of proving that he is permanently and totally disabled.  

An award for a scheduled injury is limited to the benefits provided in the

statute for that scheduled injury, absent a finding of permanent and total disability.

See, e.g., Anchor Construction Co. v. Rice, 252 Ark. 460, 479 S.W.2d 573 (1972);

Springdale Farms v. McGarrah, 260 Ark. 483, 541 S.W.2d 928 (1976); Moyers

Brothers v. Poe, 249 Ark. 984, 462 S.W.2d 862 (1971); Taylor v. Pfeiffer Plumbing

& Heating, 8 Ark. App. 144, 648 S.W.2d 526 (1983); Rash v. Goodyear Tire and

Rubber Co., 18 Ark. App. 248, 715 S.W.2d 449 (1986); Haygood v. Belcher, 5 Ark.

App. 127, 633 S.W.2d 391 (1982).   Since I have determined that the evidence

does not support an award of permanent and total disability, the issue of wage loss

is limited to a consideration of the claimant’s shoulder and neck injury.

In the instant case, the preponderance of the evidence demonstrates that

claimant sustained wage-loss disability in the amount of 50%.  The claimant is 42

years of age and has graduated high school and completed some vocational

training. The preponderance of the evidence demonstrates that the claimant has
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reached maximum medical improvement and is capable of performing at least light

duty work.  However, the evidence demonstrates that he will not be able to return

to his prior work as a welder or similar work.  The evidence demonstrates that the

claimant has prior experience as a sales clerk and educational levels equal to the

twelfth grade.  Although he is limited by his spelling, the evidence demonstrated

that this could be addressed through tutoring by his wife, a teacher, or by computer

classes at the local university.  He has expressed a desire to return to the work

force, specifically working around animals in a veterinarian clinic.  He is no longer

being treated for depression and the evidence demonstrates that his condition has

generally improved over the last year.  Although he receives social security

disability benefits, the evidence demonstrates that he is eligible for any needed

training through the Ticket to Work Program and could receive up to $1000.00

monthly without losing his disability benefits of approximately $1800.00 per month.

However, after considering the claimant’s age, education, work experience, and the

totality of the medical evidence relating to his neck and shoulder injuries, I find that

the claimant is entitled to 50% wage loss disability benefits as a result of his

compensable neck and right shoulder injury over and above his physical permanent

impairment.

AWARD

The respondents are hereby directed and ordered to pay benefits and

attorney’s fees in accordance with the findings of fact and conclusions of law set

forth herein.  All accrued sums shall be paid in a lump sum without discount, and
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this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§ 11-9-809.  See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995). 

IT IS SO ORDERED.  

_____________________________
BARBARA WEBB
Administrative Law Judge


