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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On January 4, 2010, a pre-hearing conference was

conducted, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered, the issues to be addressed during the course of the hearing, and the

parties’ contentions relative to same.  The Pre-hearing Order is herein designated a part of the

record as Commission Exhibit #1.
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The testimony of Everett H. Blakely, the claimant, and Gloria Roark, coupled with

medical reports and other documents comprise the record in this claim.

DISCUSSION

Everett H. Blakely, the claimant, with a date of birth of July 31, 1949, commenced his

employment with respondent #1 on April 2, 1997, as an equipment operator.  Educationally, the

claimant has a AS Degree and two (2) years of community college.  The claimant obtained his

Police Science Degree in 1976.  The claimant resided in Lake City, Arkansas.  Claimant wears a

hearing aid.

The claimant provided testimony regarding the various job duties he has performed in his

employment with respondent-employer since beginning work with same in 1997:

I was hired as an equipment operator.  I did all kinds of work;
sanitation truck driver, basically, worked a knuckle boom, which is 
equipment that picks up limbs and stuff. (T. 14-15).

The claimant worked for the Sanitation Department of respondent #1.  Claimant explained that

the knuckle boom that he operated is a large claw-like device which enables the operator to pick

up large tree limbs, couches and other heavy/large objects.  The claimant also  worked on the

regular garbage routes, both residential and commercial, on occasions.  While performing the

afore duties the claimant would have to get out of the truck and pick up items.  In addition to

operating the knuckle boom and garbage pick-up trucks the claimant also operated front loaders.

In describing the mechanics of the January 19, 2004, accident in which he sustained the

injuries, which are the subject of the present claim, claimant testified:

Sir, I was working as a garbage truck driver at that time – 
rear-load – and, at that time, the City used inmates in order to save
costs, and we was picking up one of the larger dumpsters at the Links
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(Phonetic) Apartment Complex there in Jonesboro.  I could not see
my inmate because of the dumpster.  As we was lifting up the dumpster
with the cable, he did not lock his side in.  So, when I went to sweep, 
what we call it, a mechanism that comes down and sweeps the garbage
into the garbage truck - the dumpster came down, spun around, and 
crushed me up against the other dumpster. (T. 16).

The testimony of the claimant reflects that he was transported St. Bernards Medical

Center via ambulance.  The claimant’s testimony reflects that he was in ICU for nine (9) days, and

remained in the hospital until mid-February 2004.  The claimant identified his injuries growing out

of the accident as a punctured, collapsed lung on the right side and multiple fractures on both

sides of the ribs.

The claimant remained off work for a period of time during which he continued to receive

his paycheck from respondent-employer.  The claimant received a workers’ compensation check

for temporary total disability benefits which he endorsed back to the respondent.  In June 2004,

the claimant returned to work with restrictions.

The testimony of the claimant reflects that respondent-employer directed his medical

treatment in connection with January 19, 2004, compensable injuries.  The claimant was treated at

St. Bernards Medical Center and by Dr. Jeffrey Cohen, a pulmonary specialist.  The claimant was

also allowed to be treated by Dr. Parten, a general practitioner, who is also his family physician. 

The claimant was seen by Dr. Cohen a few times in 2004 and then the treatment stopped.

The claimant continued to work following his June 2004, return to restricted duties, until

2009.  Regarding the impact of his injuries on his work activities the first two (2) years following

his accident, claimant’s testimony reflects:

I was improving the first two (2) years, ant then it seemed
like I went down slightly after that, but not that drastic. (T. 20).
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The claimant testified that there was no change in his job restrictions during the years 2004 and 

2005.  The claimant was back on the truck and not having any problems “to speak of” during the

afore period.  The testimony of the claimant reflects that in 2007 he begin having problems which

he attributed to his injury:

My endurance, breathing, shortness of breath - it really 
started getting worse in 2009. (T. 20).

The only doctor to provide medical treatment to the claimant in connection with the 2004,

compensable injury from 2006 through 2009 was Dr. Parten.  The testimony of the claimant

reflects that following his discharge from the hospital and later return to work in mid-June 2004,

for the period 2005 and 2006 he primarily performed his same job.  Claimant’s testimony reflects

that things changed and he started having some restrictions with respect to his job duties in 2007. 

Claimant elaborated regarding the difficulties/problems he experienced with his breathing

beginning in 2007:

In cold weather and in hot weather, I would lose my breath.
It would be just like cutting it off, a lot of times. (T.21).

The testimony of the claimant reflects that he was referred to testing by Dr. Parten monthly and 

occasionally to the hospital for PFT-testing of his breathing.  The claimant as also prescribed 

medications by Dr. Parten in connection with breathing.

Regarding his worsening condition in 2009, the claimant’s testimony reflects:

2009, my breathing and my endurance went down considerable.
Change in weather and if it was windy, my breath would get zapped.  I
told my employer, and he tried to work with me, but my breathing had
gone down considerably.  

Dust entered into it, and we, at that time, were still at the old
landfill, and we still are, and the methane gas out there bothered me 
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quite a bit. 

Heat - I lose my breath, I sweat moreso, I guess from air. Cold
air - I gasp for air - almost a panic attack, when you can’t breathe. 

It’s very scary. (T. 22-23).

The testimony of the claimant reflects that his job with respondent-employer  was 

restricted in 2007.  Claimant testified:

In 2007, Royce called me and told me that, because of my 
breathing, he was going to try to help me.  So, he took me off the 
knuckle boom, and off of the garbage truck, basically, and sent [set] me
up in an office where I’d - (1) hour in the morning, basically, and one 
(1) hour in the evening - I handed out supplies, and that way, I’d be out,
more or less, in the morning air.  And then I would go on the recycling
route - basically, the cart work. (T. 24).

Claimant explained that the recycling route was easier:

Less weight to have to pick up because picking up weights
bothered me.  And then, I had a helper that started helping me at all
times after that.  I was not allowed to go out without a helper. (T. 24).

The testimony of the claimant reflects that in 2009, things got worse in terms to the residuals of 

his January 19, 2004, injuries.  Regarding the afore, the claimant testified:

I had less air going, it seemed like, going to the lung.  My 
endurance went down considerably.  My employer suggested I stay
inside the truck and just drive, don’t get out.  And they tried that, 
but, still, on cold days, the boss said I had to stay inside because he
knew that I could not breathe properly. (T. 24-25).

The testimony of the claimant reflects that as he returned to Dr. Parten further restrictions 

were placed on him through late winter/early spring of 2009:

That I not stay outside in hot weather, cold weather, and I 
needed to be in an inside job.  He wanted me to stay inside.  The
methane at the landfill was still a problem.  The City has tried to 
take care of the methane at the landfill, but there’s still a problem
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with the methane at the landfill, because the landfill is built on 
thirty (30) feet of garbage, and fumes - you can smell, still, and the
fumes bother me. (T. 26).

The claimant testified that it was his understanding that Dr. Parten sent a report to the 

respondent-employer setting forth the above restriction in June 2009.  Thereafter, the claimant 

testified:

I was called in Monday, July 12th, by Royce Leonard.  He
informed me that they received that letter; that either I had to resign
or I’d be terminated. (T. 27).  

The claimant was provided a letter of July 14, 2009, which was signed by Mr. Leonard, reflecting 

that his employment was being terminated on that date.  Claimant testified that he has not 

worked since receiving the July 14, 2009, letter.  

The testimony of the claimant reflects that he continues to treat with Dr. Parten.  Claimant

also noted that the restrictions imposed by Dr. Parten have not been removed.  Claimant testified

that Dr. Parten wants to refer him to a pulmonologist, and is still in the process of doing so.  Dr.

Cohen has declined to again see the claimant.  

The claimant testified that he continued to have some problems with breathing.  In terms

of his efforts at daily exercise, claimant testified:

I try to walk with the dog, at least a couple of blocks; I try to
keep exercising - I have a stationary bike at my house that I try to work
with. (T. 29).

The testimony of the claimant reflects that the physical problems that he had in 2009 continue at

about the same level as of the date of the hearing, and that he continues to treat with Dr. Parten

for them.  The claimant is on medications [Xopenex updrafts; Singular; Advair; and Spiriva] for

his work-related injury.  
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Claimant testified that if he could go back to work he would like to do so.  The testimony

of the claimant reflects that once his employment was terminated on July 14, 2009 he applied for

unemployment compensation benefits.  The claimant testified that he received a letter notifying

him that he was disqualified from unemployment compensation benefits because he was unable to

work in July 2009.  After resolving the dispute of whether his employment ceased because he was

terminated or he quit, claimant commenced receiving unemployment benefits the first week of

October 2009.  The testimony of the claimant reflects that he informed personnel of the

unemployment office in September 2009, that under limited conditions he was willing to go back

to work.  Claimant testified that while he has applied for jobs, he has not received an offer of a

job.  

The claimant testified that he continued to receive money - a payroll check -  from

respondent-employer through September 15, 2009.  Claimant’s testimony reflects that it was his

understanding that the afore represented vacation time and his accrued sick leave.

During cross-examination, the testimony of the claimant reflects that after obtaining an

Associates Degree in Police Science he worked at several jobs providing security services, to

include Wal-Mart.  The claimant has also worked as an over-the-road truck driver.  When the

claimant went to work for the Sanitation Department of the City of Jonesboro in 1997, the City

had commercial trash pick-up in place, which was through 2000.  The testimony reflects that on

the commercial trash pick-up route claimant used only the truck.

The claimant’s January 19, 2004, injury occurred while doing a commercial route.  The

City stopped doing commercial trash pick-ups in 2007.  At the time of the afore the City went to a

residential route pick-up and a recycling pick-up.   
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The claimant continued to receive his regular paycheck while recovering and off work

following the January 19, 2004, accident.  In clarifying the point in time that he returned to work,

claimant explained that his June 2004, return to work was on limited duty for approximately one

(1) month.  The claimant returned to work at his regular wages at the time of the afore.  

The claimant acknowledged that respondent-employer never contested his medical

treatment under the care of Dr. Parten.  Regarding the position of the third-party administrator

relative to his treatment under the care of Dr. Parten, the claimant testified:

No, sir, not at the beginning.  At the last, I’ve been having to
call Gloria in order to get my medication, cause workers’ comp has 
been trying to keep me from getting my medication. (T. 39-40).

The claimant acknowledged that he has not received correspondence from any party connected

with his claim which denied access to medications.  Claimant noted that he started encountering

difficulty securing his medicine at the pharmacy  and enlisted the assistance of Gloria

approximately three (3) months earlier.  Claimant goes to the pharmacy monthly to get his

medication.  The claimant explained the difficulty that he encountered with getting his medicine:

You’d go down there and they’d say, they’re denied and I’d 
have to call Gloria to straighten it out.  Gloria would straighten it out;
I would get my medication. (T. 40-41).

The testimony of the claimant reflects that when he initially returned to work for

respondent-employer following his injury he was working the regular sanitation routes.  In 2007,

changes were made so that the claimant did the recycling route, which was about the same time

that respondent-employer got rid of the commercial routes.  

The claimant testified that in September 2004, Dr. Cohen no longer provided treatment. 

Since September 2004 the claimant has been followed by his family physician, Dr. Parten, in
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connection with his January 19, 2004, injuries.  Dr. Cohen directed the claimant to follow up with

Dr. Parten for his medication and needs.  There is not a dispute regarding the nature of the

claimant’s medical treatment under the care of Dr. Parten.  The afore has consisted of prescription

medication, x-rays, and occasionally breathing test. The claimant acknowledged that he was not

been seen by a pulmonologist in 2007.   

Claimant does not dispute that the methane gas has always been present at the landfill,

however it got worse along the way.  Claimant concedes that following his return to work in

2004, his restrictions, based on his own needs, increased.   The testimony of the claimant reflects

that Dr. Parten also imposed restrictions on his activity, to include no lifting more than fifteen (15)

pounds.  Claimant attributes the afore to the pain from the ribs and its affects on his breathing. 

Clamant testified that Dr. Parten provided copies of his medical reports to respondent-employer.  

The claimant commenced receiving unemployment compensation benefits on or about

October 1, 2009, and will remain eligible until August 2012.  The claimant continued to receive

payment for respondent-employer after July 14, 2009, for vacation and sick leave.  The claimant

testified that it is his understanding that he was entitled to the accrued vacation and sick leave

when he separated from his employment with respondent-employer.  

Claimant acknowledged that he has filed an EEOC claim against respondent-employer in

which he maintained he could have return to work.  Regarding the availability of other

employment with respondent-employer within his restrictions, claimant testified that he was

informed in a letter he received from Royce Leonard that there were no openings for him.  

The testimony of the claimant reflects that once he was released by Dr. Cohen’s office he

reached a peak and thereafter his condition went downhill.  Claimant acknowledged that while
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there may have been some plateaus, the general trending pattern of his condition has been

downhill.   The claimant concedes that he has not obtained any advice of anything medically that

can be done to assist with his breathing difficulty, nor has any surgery been proposed.  The

testimony of the claimant reflects that there have been no proposals made to help or assist in

regaining endurance.  The claimant has applied for Social Security Disability, which is still

pending.  

Gloria Roak testified that she has been Human Resources Director for respondent-

employer since April 2007.  Prior to her employment with respondent-employer, Ms. Roak

worked for twenty-two (22) years with the State of Arkansas as Human Resource Director.  The

testimony in the record reflects that Ms. Suzanne Hapney served a Human Resource Director for

respondent-employer immediately prior to Ms. Roak.

Ms. Roak testified regarding her familiarity with the claimant’s claim:

Just a little bit in reviewing it.  I really started reviewing it
when I got a note from Dr. Parten in July of ‘09.

When that note came to me or came to my staff and they bought
it to me, then I started looking at, you know - the note indicated that he
could not work, so that’s when I started calling Royce and trying to find
out what was going on.

They told me that they had been making accommodations for him
for a long period of time and they were looking into how long this was 
gonna have to go on, and I said, well, this note is pretty specific from Dr.
Parten.  And I said, I don’t think he can work, it’s detrimental to his health,
according to this note.  So I talked to Royce and, at that time, he decided
to terminate his employment.  (T. 50-51).

Regarding the continuation of payment to the claimant after the July 15, 2009, date, Ms. Roak’s 

testimony reflects:
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Mr. Balakely and his wife came to see me, and we were 
trying to work out what would be most helpful for him, and he 
knew he had the vacation and the sick time that he would get paid.  
And I told him - he was real concerned about his health insurance, 
because he wasn’t sixty-five (65) or disabled, and we talked about 
it, and I said, you know, normally, we pay lump sum, but if it would 
help you out, you know, give you two (2) extra months of health 
insurance before you had to go on Cobra and some of those things, 
we worked out an agreement.  I said I would allow him to continue
using his time getting his pay until it ran out. (T. 51-52).

Ms. Roak testified that is the policy of respondent-employer that once vacation is accrued there is 

a vested interest in same, and that the same is paid upon termination of employment, up to two 

hundred and forty (240) hours.  Ms. Roak further testified with respect to sick leave payments 

upon separation of employment, that the policy of respondent-employer that if the employee has 

ten (10) years of service the employee is paid for sick time.  The claimant was paid for his 

accrued vacation and sick leave.  Ms. Roak’s testimony reflects that the afore payments to the 

claimant were amounts that he would have earned by virtue of employment and would be entitled 

to regardless his workers’ compensation claim.  Ms. Roak elaborated on the disability insurance 

requirement of respondent-employer:

Well, with our insurance, when you’re an active employee, the 
City pays seventy percent (70%) of your premium, and you only have
to pay the thirty percent (30%).  Had we started his termination when 
the letter said, then he would have had to go on Cobra and pay a hundred
percent (100%) of his premium. (T. 52-53).

Ms. Roak’s testimony reflects that there were no other positions with respondent-

employer when the claimant could have returned to employment in July 2009, given his

restrictions.  Ms. Roak testified that the City has not been hiring very much, and noted that there

had been three (3) laid off, one of which was the claimant.
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The medical in the record reflects that the claimant was seen by Dr. Terence P. Braden III,

D.O., on January 28, 2004, in consultation pursuant to a request of Dr. H. Lynn Wiggins.  The

report reflects, in pertinent part:

REASON FOR CONSULTATION:   Patient seen at the request of 
Dr. Wiggins for physical medicine rehabilitation input after a crush
injury to the chest with deficits in ADL skills and mobility.

HISTORY:   A 54-year-old right handed white male who works for
Jonesboro City Sanitation Department.  He suffered a crush injury on 
1/19/04 when a dumpster he was unloading fell on him.  CT of the 
chest and abdomen showed multiple fractures, fractured left second 
rib, bilateral pulmonary contusions, right pneumothorax, and question-
able aortic injury.  Aortogram was negative for any tear.  He required
chest tube placement which was eventually removed on 1/27/04.  He 
has now been more mobile, able to ______ some therapy environment
and he is seen at the request of Dr. Wiggins for physical medicine 
rehabilitation input.

His chief complaint at this time is chest pain from his crush injury,
swelling of the bilateral lower extremities in the abdomen, numbness
in the left hand, difficulty with walking, inability to bathe, wash, or 
dress adequately by himself.

*       *       *

OBJECTIVE:
Vital Signs: 146/88, pulse 94, respirations 20, temperature 96.6, height
5'8", weight 187.

Generally, he is well-developed, well-nourished white male supine in 
the bed.  He has nasal oxygen in place.  He is in no acute distress.  There
is noted to be ecchymosis above the left clavicular area.  Further inspection
does reveal mild swelling of the bilateral lower extremities.  Intravenous is
placed in the right antecubital fossa area.

*       *       *

ASSESSMENT:
1. Crush injury to the chest.
2. Multiple rig fractures on the right.
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3. Left second rib fracture.
4. Right pneumothorax status post chest tube with removal.
5. Bilateral pulmonary contusions.
6. Bilateral lower extremity edema.
7. Left hand paresthesias, questionable brachial plexus 
verus distal injury.
8. Left humerus pain.
9. Tobacco abuse.
10. Coronary artery disease status post myocardial infarction.
11. Bilateral carpal tunnel syndrome.
12. Osteoarthritis.
13. Environmental allergies.
14. Gait instability.
15. Dependent in daily living skills.      (CX. #1, p. 1-3).

The February 2, 2004, Discharge Summary relative to the claimant reflects his admitting diagnosis

as “blunt trauma to the chest” and discharge diagnosis as “blunt trauma to the chest with multiple

rib fractures and flailed chest, improved”.  The claimant was discharged to Health South under the

care of Dr. Braden. (CX. #1, p. 4-5).

On March 5, 2004, the claimant underwent x-ray testing at St. Bernards Medical Center,

pursuant to the directions of Dr. Dennis Parten, his primary care physician.  The radiology report

reflects, in pertinent part:

CONCLUSION: Multiple healing rig fractures, bilateral.  No acute 
process noted.  It also appears that he fractured the transverse process 
of T1 and C7 on the right side, although these have not been previously
described, their proximity to the remainder of the injuries suggest that
they were the result of a common mechanism.  Also, they are healing
at about the same rate as the fractures of the ribs on both sides. (CX. #1, p. 6).

The medical in the record reflects that the claimant was seen by Dr. Jeffrey Cohen at 

Clopton Clinic IM on April 28, 2004, pursuant to a referral of Dr. Parten.  The clinic note 

regarding the April 28, 2004, visit reflects, in pertinent part:

Chief Complaint: sob
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History of present illness: was in hospital in jan with crush injury,
fx rigs, ptx, now increasing sob was seen in er this am with cxr, lab,
updraft, po pred
started levaquin Friday

*       *       *

Past medical history: bronchitis   .      .     .

*        *        *

ASSESSMENT
New problems:
SHORT OF BREATH (ICD-786.05)
Hx of TOBACCO USE (ICD-V15.82)
BRONCHITIS, ACUTE (ICD-466.0)

Plan:
Please take Prednisone 30 mg each morning for 3 days, then 20 mg
each morning for 3 days, then 10 mg each morning for 3 days, then off.
Start Advair 1 puff twice daily.  Use this even if you are breathing well,
Substitute XOPENEX for the albutero.  Return here in 2 weeks.
New prescriptions/refills:
ADVAIR DISKUS 250 -50 MCG/DOSE MISC (SALMETROL-
FLUTICASONE) One puff twice daily.
04/28/2004 #1 x 6: Jeffrey Cohen MD
PREDNISONE TAB 10MG (prednisone) Please take Prednisone 30 mg
each morning for 3 days, then 20 mg each morning for 3 days, then 10 mg
each morning for 3 days, then off, 04/28/2004 #18 x 0: Jeffrey Cohen MD
XOPENEX 0.63 MG/3ML NEB SOL (LEVALBUTEROL HLC) One unit
dose QID for breathing 04/28/2004 #120 x 6: Jeffrey Cohen MD

Updated Medication List:
COUMADIN 3 MG TABS (WARFARIN SODIUM) 1 po daily
LIPITOR 10 MG TABS (ATROVASTATIN CALCIUM) 1 po daily
RANITIDINE HCL 300 MG CAPS (RANITIDINE HCL) 1 po daily
ALLEGRA-D 60-120 MG TB12 (FEXOFENADINE-PSEUDOEPHEDRINE) 
1 po bid
HUMIBID LA 600 MG TBCR (GUAIFENESIN) 2 po bid
XOPENEX 0.63 MG/3ML NEB SOL (LEVALBUTEROL HCL) One
unit dose QID for breathing
PREDNISONE TAB 10MG (PREDNISONE) Please take Prednisone 
30 mg each morning for 3 days, then 20 mg each morning for 3 days, 
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then 10 mg each morning for 3 days, then off.
ADVAIR DISKUS 250-50 MCG/DOSE MISC (SALMETEROL-
FLUTICASONE) One puff twice daily.

*       *       *

Chest X-ray is done.  Multiple rib fractures are noted.  Left-sided
abnormality is noted.  This is Dr. Parten’s film from earlier this year,
2/23/04.  Current film done in our clinic is also reviewed.   .    .  This 
film demonstrates again the right-sided rib fracture, which are multiple.
The left lower lung problem has gone away.  Also left-sided right 
fractures are noted.  Heart size is normal.

Impression: Multiple rib fractures with improvement of the general 
appearance of this chest.  Right-sided mass is probably pleural based,
related to the rib fractures noted on the right side.

Mr Blakely comes in after having gone to the emergency room last
night.  I talked to Dr. Parten yesterday and arranged to see him today
but he just couldn’t wait.  He started with cough with a yellow sputum
production.  Dr. Parten put him on Levaquin and this has gotten worse
and squeezing, feeling tight in his chest.  He has had for years multiple 
sensitivities that he has know about that he has intrinsically avoided.
Specifically he has stayed away from the detergent aisle, multiple odors
and smells will bother his breathing as well.  He is aware of this and 
takes avoidance measures as appropriate.  He does not have a history 
of asthma and has always been told that it is bronchitis but certainly 
symptoms are consistent with asthma.  He is even worse at night.  He
has some sinus problems.  No heartburn or reflux symptoms.  No pedal
edema.  He has to prop himself up at night.  Also gets worse with exertion.

I reviewed his recent history.  He was crushed at work.  I took care of him
in the hospital for quite a bit.  Last night’s blood gas was 7.41/37/65.  
White count 10.3000, Hct 46.6%.  Dr. McBryde saw him in the emergency
room and heard wheezing.  He got better with 20 mg Prednisone and a
Xopenex treatment.  

He has had a long history of smoking but I believe he has quit recently,
however.  He was afebrile in the emergency room.  Saturation on-room 
air was 95%.  He was reported to have moderate wheezing and full fields.
I got my notes from January and reviewed all this.  He had pneumothorax
and tobacco abuse at that time. I had not reported asthma then as I believe 
he didn’t know he had it and could not get a history at that time. 
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(CX. #1, p. 7-10).

The medical records reflect that the claimant was again seen by Dr. Cohen on September 30, 

2004, in follow-up.  The clinic note of the visit reflects that the claimant reported that he was 

“feeling great” and only having some problems with smoke due to fields burning.(CX. #1, p. 11-

12).

On August 3, 2005, the claimant underwent x-ray testing at St. Bernards Medical Center 

pursuant to the directions of Dr. Joseph Hugh Sales.  The radiology report regarding the afore 

reflects:

CONCLUSION:
1. Healed left fourth, fifth rib fractures.
2. Multiple old healed right posterolateral rib fractures, likely
accounts for the area of increased density along the right lateral chest
wall (increased density likely due to the presence of bony callus/healing).
(CX. #1, p. 13).

The medical in the record reflects that on January 2, 2007, the claimant was seen by Dr. 

Brock Allen.  The chart note relative to the afore visit reflects:

HPI:   I was at work and I passed out at 1500 for about 30 seconds.  I
woke right up.  EMS brought me here.  I have never passed out in the
past.  I was feeling sick today.  I have had a cough and runny nose.  I 
had a bad right lung due to a prior chest injury in 2004.  No fever or 
chills.  Before I passed out I got dizzy and I brought out in a sweat.  I
had some nausea.  No chest pain.  I am short of breath all the time.  I
had some blood clot in my leg in 2004.  I took Coumadin for several
months.  No Coumadin now.  No bleeding.  No vomiting.   .   .    .
Right now I feel I have a heavy pillow on my chest.  (CX. #1, p. 14).

The chart note reflects that the claimant was released to go home after his symptoms improved 

and he reported feeling much better.
On July 31, 2007, the claimant was referred to St. Bernards Medical Center by Dr. Parten where 

he underwent pulmonary function tests.  The afore tests disclosed “mild-to-moderate restricted 
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defect”.  (CX. #1, p. 16). 

The claimant was seen in follow-up by Dr. Parten on August 7, 2007.  The August 7, 

2007, report reflects, in pertinent part:

Patient in today for follow-up on pulmonary crush injury to his right
lung, fractured ribs, pulmonary contusion, and chronic shortness of 
breath.  He has significant difficulty breathing in work during the weather
when it’s 90 to 100 this week.  With the humidity up, and dirty and 
dusty conditions at work, he has been especially having breathing 
problems at times.  His supervisors try to at times work with him, and
designate him duties that are less strenuous, but this cannot be done at
all times evidently.  They have talked to Mr. Edward about transferring
to either a desk job, inside job, or some other type of position that would
be more beneficial in the long-term to his health, and hopefully this is 
something that can be entertained and hopefully arranged, before we 
take the chance of losing anymore of his lung function.  He has moderate
restrictive defect on his PFTs, and he was given a copy of this today to
deliver to work.  He is still having about the same amount of shortness 
of breath.  It is exacerbated by the hot weather, though.
PHYSICAL EXAM:
LUNGS: Show decreased breath sounds on the right.  Lung 
excursion is somewhat limited, secondary to the fracture and broken
ribs.

*       *       *

IMPRESSION: Status-post crush injury to right chest wall with
pulmonary contusion
COPD
Chronic dyspnea.

PLAN: Will monitor him closely.
Continue current medicine and care.
Was given a copy of lung functions.
Will see him back in 1 month or sooner prn complications.
Since the extremes bother him as far as cold and heat/
humidity, also the pollen and allergy symptoms he has
in the fall and spring, it would be advantageous to him
if he could move to a position that would be less exposure
to the elements.  Hopefully this will be entertained
by his job supervisors.
See him back in 1 month or sooner prn complications
or changes in his condition. (CX. #1, p. 17).
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The medical in the record reflects that when seen in follow-up by Dr. Parten pursuant to the

above on September 7, 2007, the claimant continued to relay complaints of having shortness of

breath and chronic dyspnea.  (CX. #1, p. 18).  During an October 8, 2007, visit, Dr. Parten

arranged for the claimant to undergo an intercostal nerve block in about two (2) weeks. (CX. #1,

p. 19).

The claimant was seen by Dr. Parten on March 11, 2008.  The chart note relative to the

afore visit reflects, in pertinent part:

Patient in today with complaints that breathing is about the same.  He
does have more problems in cold weather, which there has been such
a variance from hot to cold, it has kept his lungs somewhat irritated.  
He’s been having some chest wall pain especially at night, but during 
the day, too, to the right side of his chest.  It feels like a muscle pulling
on the inside.  It appears like his problem is scar tissue from the crush
injury, and secondary inflammation.   .     .patient has some chronic 
dyspnea.  I feel like he has some musculoskeletal chest wall pain 
secondary to the crush injury, with possibly secondary pleurisy.
PHYSICAL EXAM:
LUNGS: Show a few atelectatic type rales to the bases

bilaterally.  Pain and tenderness over and behind
the right breast and nipple area.  Left chest wall 
appears normal.

*       *       *

IMPRESSION: Crush injury to chest
Chronic dyspnea
Dermatitis to neck
Pleurisy
Musculoskeletal chest wall pain, probably secondary to
scar tissue.

PLAN: We will go ahead and try him on some Mobic, 50 mg
a day.  Lotrisone, and jZanaflex, 1-2 a day.
If he is not better in a month, we will need a CT of 
his chest and/or possibly a bone scan. (CX #1, p. 23).

The April 10, 2008, office note of the claimant’s visit to Dr. Parten, reflects, in pertinent part:
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.       .     He is having more progressive shortness of breath.  It is 
becoming more significant.  We are noticing more increased shortness
of breath, less tolerance to environmental exposures, such as heat, dust,
and cold.  We were hoping that he could get an inside job, or a job out of
the weather or environment that would help him, but this has not been 
available so far.  We do notice that he has increased dyspnea with exertion,
decreased PO2 settings at rest while here in the clinic.  He says he is having
increased dyspnea when he goes to do things.  He seems to be on maximum
medicines for this including the Spiriva, Advair, Singulair, updrafts and 
pulmonary toilet.  He continues to try to exercise, do his yard work, and 
work around the home, which is becoming increasingly more of a burden
for him. 

*       *       *

IMPRESSION: Crush injury to right chest wall with hematoma,
secondary pneumonia, and now restrictive lung 
disease.
Chronic dyspnea that is worsening.

PLAN: We will monitor him, follow him along.
See him back in 1 month.
Continue present medicines and care.
We hope a job will become available soon, as 
we do not feel like he can carry on indefinitely 
in his current job status, being outside in the 
environment. (CX. #1, p. 24).

The claimant was seen in follow-up by Dr. Parten on October 27, 2008.  The clinic note of the 

afore visit reflects, im pertinent part: 

Patient in today for follow-up of his accident and pulmonary contusion,
crush chest wall and fractured ribs to the right side.  He is having some
increased pain to his right side to palpation and chronically.  Upon 
examination, it appears this looks like secondary arthritis secondary to
the fracture and chest wall contusion and rib fracture.  It is tender to 
palpation.  Says this is present most of the time.  Hurts more when he 
is coughing, moving, straining, and lifting.  His lungs sound about
the same today as far as his air excursion.  Will go ahead and do a
peek flow meter before he goes. (CX. #1, p. 25).

The April 13, 2009, clinic note relative to a visit by the claimant of the same date to Dr. 
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Parten reflects, in pertinent part:

Patient is in today for follow-up.  He is doing about the same.  He has
been having some extra wheezing, however on exam today he does 
have acute bronchitis.  His air excursion appears about the same allowing
for the differential with the bronchitis and bronchospasm.  Weather 
changes have been drastic with the swing of the pendulum to and fro
and have bothered him significantly as he has problems with the rapid
cycling of the weather.  Overall he looks fairly good.  He has not had 
any acrocyanosis today.
PHYSICAL EXAM:
LUNGS: Show some bilateral wheezing with decreased air 
excursion and movement and bronchitis breath sounds.  Still tender to
the right chest wall.  Otherwise his medicine has been the same .  No 
other acute problems are noted.
IMPRESSION:
1. Pulmonary contusion to right lung
2. Right rib fracture.
3. Chronic dyspnea.
4. Acute bronchitis.
5. Acute bronchospasm.
PLAN:
1. Given Dec 1+1.
2. Will go ahead and place on Duricef 500, #20, 1 BID with refill

in case he needs it in between now and when he comes back in 
a month.

3. Continue present medicine and care otherwise. (CX. #1, p. 27).

The medical in the record reflects that the claimant was next seen by Dr. Parten on June 12, 

2009.  The clinic note relative to the afore visit reflects, in pertinent part:

Patient is in today for follow-up from his previous crush injury to his 
lung, pulmonary contusion, hematoma to the thorax on the right side
with multiple fractured ribs and secondary dyspnea.  Patient is still 
having problems with temperature extremes, high humidity, hot weather,
extreme changes n this weather from hot to cold.  Patient is still having
chronic dyspnea.  His peak flow meters show that from originally
when he was first given the peak flow meter, his average has gone 
down about 40-50 points.  He has copies on the back of the sheet 
today.  CXR shows scarring to the right, old fractured ribs to the 
right; elevation of the hemi-diaphragm is stable, and an old pulmonary
contusion.  Patient is having a progressive deterioration of his lung
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function now secondary to the accident over the last year.  Having 
seen a significant change in the last year.  Patient is having increased
problems with dealing with the environment, allergies, hot weather,
winds, antigens in the air and wind.  We think that he should be in a
controlled environment situation with year-round heating and cooling,
filtered air for his medial well-being.

*       *       *

IMPRESSION:
1. Crush injury to chest with hemothorax, multiple rib fractures.
2. Secondary obstructive pulmonary disease.
PLAN:
1. I think due to his overall situation if the patient is going to be 

able to work, pursue gainful employment, and be in a situation
where he does not injury himself or jeopardize his health, he 
needs to be in a sedentary type position, controlled environment
like this, and not doing manual labor outside, as I think this
will be deleterious to his overall health condition.

2. I have discussed this with pulmonologists, Dr. Sifford and Dr. 
Cohen, and they agree also on this regimen.

3. We will continue to follow him along.
4. Feel like his medicines are appropriate at this time.  We do not 

have anything else to add.  He seems to be on max therapy. 
(CX. #1, p. 28).

The medical in the record reflects that the claimant was last seen by Dr. Parten on October 1, 

2009. (CX. #1, p. 29).

The record reflects the results of the assessment of the claimant’s job performance, which

was performed on April 3, 2009, and covered the review period fo April 2, 2008 to April 2, 2009. 

The results reflects that the claimant exceed expectations.  Further, the claimant’s strengths were

identified as “dependable, adopts well, knowledgeable, communicates well, good work ethics”.

(CX. #2, p. 1-7).

Finally, the record reflects that presence of a July 14, 2009, letter to the claimant which

was authored by Royce Leonard, Sanitation Superintendent.  The afore reflects, in part:
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The last physician’s statement we received states that you need a 
sedentary type position, controlled environment not doing manual
labor outside.  We do not have a vacancy that meets these require-
ments.  Since you are unable to perform the duties of your current 
position, effective July 15, 2009 your employment is being terminated.
(CX. #2, p. 8).      

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On January 19, 2004, the employment relationship existed between the claimant 

and respondent #1, when the claimant sustained injuries to his chest, ribs, arms and lungs arising

out of and in the course of his employment, during which time he earned an average weekly wage

of $505.00, generating compensation benefit rates of $337.00/$253.00, for temporary

total/permanent partial disability.

3. The claimant reached maximum medical improvement and  the end of his healing 

period on June 12, 2009.

CONCLUSIONS

The compensability of the January 19, 2004, accidental injuries of the claimant is not

disputed.  Claimant asserts entitlement to the payment of temporary total disability benefits

subsequent to July 15, 2009.  Claimant seeks the afore indemnity benefits as well as controverted

attorney fees.  Respondent #1 denies that the claimant is entitled to additional temporary total

disability benefits. 
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The present claim is governed by the provisions of Act 796 of 1993, in that the claimant

asserts entitlement to additional workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provisions.

Temporary Total Disability 

The sole issue before the Commission at this juncture is the claimant’s entitlement to

additional temporary total disability benefits subsequent to July 15, 2009.  The claimant sustained

admitted compensable injuries in the January 19, 2004, work-related accident.  The evidence

discloses that during the time the claimant was off work following his January 19, 2004, accident

he received his regular wages.  The claimant returned to limited duty work in June 2004, for a

period of time and was later released to his regular job duties.

The claimant has continued to receive medical treatment in connection with the injuries

growing out of the January 19, 2004, accident.  The claimant’s access to reasonably necessary and

related medical treatment has not been disputed or controverted by respondent #1.  The evidence

reflects that over the course of time the claimant experienced increased pulmonary complaints and

symptoms attributable to the January 19, 2004, compensable injury to his lung.  The claimant’s

family physician, Dr. Dennis Parten, has served as his primary care physician relative to the

compensable injury since the claimant was returned to the care of same following his release from

the care of Dr. Jeffrey Cohen, a Jonesboro pulomonogist.  The claimant remains under the

treatment of Dr. Parten.

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer provide for an

injured employee such medical treatment as may be reasonably necessary in connection with the

injury received by the employee.  Receiving regular active medical treatment in connection with a
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compensable injury is not indicative of an employee’s total incapacitation or necessarily remaining

within the healing period.  What constitutes reasonably necessary medical treatment is a question

of fact.  Reasonably necessary medical services may include that necessary to accurately diagnose

the nature and extent of the compensable injury; to reduce or alleviate symptoms resulting from

the compensable injury; to maintain the level of healing achieved; or to prevent further

deterioration of the damage produced by the compensable injury.  Dalton v. Allen Engineering

Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999); Ark. Code Ann. §11-9-705 (a) (3) (Repl. 2002);

Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex Hydrophonics,

Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

The claimant experienced an increase in respiratory symptoms in 2007, for which he

received medical treatment.  The continued to discharge employment duties in the employment of

respondent #1 from June 2004 through July 15, 2009.  On July 15, 2009, the claimant was

removed from active employment with respondent #1 based on the unavailability of employment

within the restrictions imposed by the claimant’s treating physician on June 12, 2009.  The

credible evidence in the record reflects that while the claimant was allowed to remain on the

employment roll of respondent through September 14, 2009, he last discharged employment

duties on July 14, 2009.  The claimant did not perform employment services for respondent #1

subsequent to July 15, 2009.

Temporary total disability for unscheduled injuries is that period within the healing period

in which the claimant suffers a total incapacity to earn wages.  Ark. Sate Highway &

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981). A claimant is

entitled to temporary total disability during his healing period if he shows by a preponderance of
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the evidence that he had a total incapacity to earn wages.  Carroll General Hospital v. Green, 54

Ark. App. 102, 923 S.W.2d 878 (1996).

In the instant claim, following the January 19, 2004, compensable injury the claimant

returned to the employment of respondent-employer no later that June 2004 and continued

discharging assigned job duties through July 14, 2009.  Claimant ceased performed employment

duties on July 15, 2009, when respondent-employer relayed that it could not provide and/or have

available work within the restrictions imposed in connection with the claimant’s compensable

injury.  Specifically, respondent-employer referenced the June 12, 2009, report of the claimant’s

treating physician, Dr. Parten.  

It is noteworthy that in the June 12, 2009, report Dr. Parten outlined that the claimant

needed to be in a sedentary type position with controlled environment and not performing manual

labor outside.  Further, the June 12, 2009, report reflects that Dr. Parten had discussed the

restrictions with two pulmonologists, Dr. Sifford and Dr. Cohen, who were in agreement with the

regimen.  Finally, Dr. Parten’s report reflects that he would continue following the claimant.  Dr.

Parten relayed that the claimant’s medicines were appropriate at the time and that he did not have

anything else to add.

A claimant’s healing period has not ended when treatment is being administered for the

healing and alleviation of the condition.  J.A. Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200,

785 S.W.2d 51 (1990).  The healing period is that period for healing of an injury which continues

until the claimant is as far restored as the permanent character of the injury will permit.  If the

underlying condition causing the disability has become stable and if nothing further in the way of

treatment will improve that condition, the healing period has ended.  Nix v. Wilson World Hotel,
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46 Ark. App. 303, 879 S.W.2d 457 (1994). 

In his June 12, 2009, report Dr. Parten made specific recommendations regarding the

claimant’s work environment (controlled) and the nature of any employment position (sedentary). 

The restrictions outlined by Dr. Parten regarding the claimant are not temporary in nature but

rather permanent and geared to prevent damage to his overall health condition.  Further, there is

no indication or evidence in the record to reflect an expectation of improvement in the claimant’s

physical condition. Dr. Parten noted that the claimant’s medicines  were appropriate at the time

and that he did not have anything else to add.  The evidence preponderated that the claimant

reached the end of his healing period on or before June 12, 2009, as a result of the January 19,

2004, compensable injury.  The claimant has failed to sustain his burden of proof by a

preponderance of the evidence that he is entitled to temporary total disability benefits subsequent

to July 14, 2009.  The claimant’s claim for additional temporary total disability benefits

subsequent to July 14, 2009, is respectfully denied and dismissed.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE  


