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Claimant represented by Ms. Laura Beth York, Attorney-at-Law, Little Rock, Arkansas.
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STATEMENT OF THE CASE

A hearing was conducted August 27, 2010, to determine whether the claimant was

entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on July 28, 2010, and a

Prehearing Order was filed on said date.  At the hearing, the parties announced that the

stipulations, issues, as well as their respective contentions were correctly set out in the

Prehearing Order, subject to an additional stipulation agreed to at the hearing, as well as

some amended contentions made by the claimant.  A copy of the Prehearing Order was

introduced as “Commission’s Exhibit 1.”

At the prehearing conference, it was stipulated that the employee/employer/carrier

relationship existed on June 15, 2009; that the claimant sustained a compensable right

shoulder injury on said date; that he earned sufficient wages to entitle him to the maximum

compensation rates of $550.00 per week for temporary total disability and $413.00 per

week for permanent partial disability; and that respondents had controverted all benefits
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beyond those previously paid.  At the hearing, it was agreed that respondents paid

temporary total disability through November 17, 2009.  (Tr.5)

By agreement of the parties, the primary issue presented for determination was

whether the claimant’s physical problems, need for treatment, and surgery was a

recurrence of his admitted June 15, 2009, injury or related to an independent intervening

accident.  In the event claimant’s physical problems are related to the June 15, 2009,

injury, claimant’s entitlement to additional medical treatment and indemnity benefits must

be addressed.

Claimant contended, in summary, that he sustained a compensable right shoulder

injury on June 15, 2009; that he underwent surgical repair by Dr. Michael Young on June

30, 2009; that the surgery did not improve his condition as hoped by Dr. Young; that a

subsequent MRI performed on October 28, 2009, revealed a complete tear which the

claimant maintained was a recurrence of the admitted injury, entitling him to continued

benefits; specifically, additional medical treatment, including recommended surgery;

together with additional temporary total disability benefits from the date respondents

terminated said benefits and continuing through an undetermined date after claimant’s

healing period has ended; and that a controverted attorney’s fee should attach to any

benefits awarded.  At the hearing, claimant amended his contentions to request additional

temporary total disability benefits from November 18, 2009, through June 15, 2010, at

which time the claimant returned to work; and temporary partial disability benefits from

June 16, 2010, through a date yet to be determined.

The respondents contended that the claimant sustained an independent

intervening accident while at deer camp which resulted in another tear of his rotator cuff
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while maintaining that the claimant’s physical problems were unrelated to either the

admitted injury or a recurrence thereof.

The claimant was the only lay witness to testify.   The record is composed solely

of the transcript of the August 27, 2010, hearing containing a joint medical exhibit

consisting of twenty-four (24) pages, introduced as “Joint Exhibit A,” together with the

evidentiary deposition of Dr. Michael Young, introduced as “Joint Exhibit B” and retained

in the Commission file in bound form.

From a review of the record as a whole, to include medical reports, documents and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the claimant and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. A preponderance of the credible evidence proves that the claimant’s continuing

physical problems, need for treatment, including surgery, and disability are directly

and causally related to the claimant’s June 15, 2009, admitted, compensable injury.

4. There is no credible evidence that the claimant’s continued physical problems are

the result of an independent intervening accident.

5. Respondents remain responsible for additional, continued medical treatment,

including, but not limited to additional surgery should the claimant elect to undergo

further surgery to be provided by the claimant’s authorized treating physician, Dr.

Michael Young, including any valid referrals by Dr. Young.
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6. The claimant is not entitled to either temporary total disability or temporary partial

disability after his return to work during June, 2010.

7. Issues not addressed herein, including entitlement to permanent impairment

benefits, as well as additional total disability benefits following surgery, are

specifically reserved.

DISCUSSION

The relevant facts in this claim are primarily undisputed.  The claimant was the only

lay witness to testify.  I found the claimant to be a credible witness.  Further, the claimant’s

course of conduct and work ethic reflects that the claimant’s primary motivation is not

based upon secondary gain, but, rather, the desire to have his injured shoulder repaired.

The claimant, Alfred L. Blair, is sixty-four (64) years old.  He has an eighth grade

education.  The claimant has worked primarily as a truck driver for over forty (40) years.

During the last seventeen (17) years, the claimant drove for the respondent, Acme Brick

Company.  The claimant drove an International day cab which is an eighteen (18) wheeler

with a forty (40) foot flatbed trailer with a truck mounted forklift on the back.  It is

undisputed that the claimant sustained a compensable injury as the result of a specific

incident identifiable in time and place of occurrence on June 15, 2009, when he fell off the

running board of the truck, striking his right forearm and sustaining an injury to his right

shoulder.  The claimant maintained that following the injury  he was unable to raise his arm

and/or hand even to waist level to shake someone’s hand.  The claimant ultimately

underwent a MRI on July 2, 2009, which revealed a large full thickness tear of the

supraspinatus tendon, as well as an impingement of the right shoulder.  Because of the

rotator cuff tear, the claimant was advised to see an orthopedic surgeon.  The claimant
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was referred to Orthopaedic Associates of Arkansas, in Hot Springs, Arkansas.  The

claimant was initially examined by Darlene Abernathy, A.P.N., on July 21, 2009, at which

time it was suggested that the claimant undergo a rotator cuff repair by Dr. Michael Young,

an orthopedic surgeon.  Following a cardiology consult on July 29, 2009, Dr. Young

performed a right shoulder acromioplasty with rotator cuff repair on July 30, 2009.  The

clamant stated that the surgery improved his use of his right arm, but that he only regained

limited use.  The claimant stated that a knot developed in the biceps of his right arm which

remained following the surgery.  The clamant started physical therapy in September, 2009,

which he asserted did not significantly improve his condition.  The dispute in this claim

appears to be related to an entry contained in a September 21, 2009, physical therapy

progress note which states:

“I think I overdid it at deer camp this weekend.  It hurts more.”  (Jt. Ex. A, p.16)

The claimant adamantly maintained that he had not experienced any new injuries

after June 15, 2009.  He credibly explained that the entry in the physical therapist’s notes

related to performing various exercises prescribed by Dr. Young.  The claimant stated that

he performed the exercises several times at deer camp which caused him additional

difficulties.  A subsequent MRI ordered by Dr. Young on October 28, 2009, revealed a

partial re-tear of the rotator cuff.  (Tr.13-17)

Clearly, Dr. Young did not attribute the claimant’s continuing problems to an

independent intervening accident.  In his December 3, 2009, report, under History of

present illness, Dr. Young reports:

Mr. Blair is in and we discussed his situation.  He is right at 4 months out after the right
shoulder rotator cuff repair.  We rechecked it almost a month ago and he had a repeat MRI
showing what appeared to be a tear involving the supraspinatus tendon.  I have discussed
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it with him today.  I told him that there was certainly times that no matter what that these
repairs didn’t hold.  (Jt. Ex. A, p.24)

Dr. Young’s evidentiary deposition was taken April 14, 2010.  Rather than conduct

an exhaustive analysis of Dr. Young’s deposition, suffice it to say that Dr. Young had no

valid explanation for the claimant’s continued problems, save that the initial surgery did not

go as well as planned.

ADJUDICATION

Ark. Code Ann. §11-9-102(4)(F)(iii) provides:

Benefits shall not be payable for an condition which results from a non-work related,
independent intervening cause following a compensable injury which causes or prolongs
disability or need for treatment.  A non-work related, independent intervening cause does
not require negligence or recklessness on the part of a claimant.  

Our courts have stated that the same analysis of independent intervening cause

claims after the 1993 amendment, did not change the holdings of cases decided prior to

1993.  Specifically, our courts have stated that if there is a causal connection between the

primary injury and the subsequent disability, there is no independent intervening cause

unless the subsequent disability was triggered by activity on the part of the claimant which

was unreasonable under the circumstances.  See, Davis v. Old Dominion Freightline, Inc.,

341 Ark. 751, 20 S.W.3d 326 (2000), (applying the same analysis of independent

intervening cause claims before the amended Act and relying, in part, on Guidry); Guidry

v. J.R. Eads Construction Co., 11 Ark. App. 219, 669 S.W.2d 483 (1984).

Respondents’ assertion that the claimant’s continued physical problems are the

result of an independent intervening accident amounts to an affirmative defense. The Full

Workers’ Compensation Commission, has previously held that respondents have the

burden of proof related to any affirmative defense.  See, Sherry R. Johnson v. Wal-Mart
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Stores, Inc., WCC #E612677, Full Commission Opinion filed February 5, 1998.

Again, I found the claimant to be an extremely credible witness.  His explanation

concerning the physical therapy records adequately explains that the source of his

continuing problems is directly and causally related to the June 15, 2009, admitted injury.

Respondents have failed to prove an independent intervening cause and have failed to

show that the claimant’s activities subsequent to his injury were unreasonable.

Accordingly, I find that the respondents remain responsible for additional benefits under

the Workers’ Compensation Act.  

TEMPORARY TOTAL DISABILITY

Temporary total disability is that period within the healing period in which an

employee suffers a total incapacity to earn wages.  Arkansas State Highway and

Transportation Department v. Breshears, 272 Ark. App. 244, 613 S.W.2d 392 (1981);

Johnson v. Rapid Die & Molding, 46 Ark. App. 244, 878 S.W.2d 790 (1984).

"Disability" means incapacity because of injury to earn, in the same or any other

employment, the wages which the employee was receiving at the time of the injury.  The

Commission may consider the claimant's physical capabilities and evaluate her ability to

engage in any gainful employment.  The claimant bears the burden of proving both that

he remains  within  the  healing  period  and,  in  addition,  suffers a total incapacity to earn

pre-injury wages in the same or other employment.  see, Palazolo v.Nelms Chevrolet, 46

Ark. App. 130, 877 S.W.2d 938 (1994).

The record reflects that the claimant returned to work during June, 2010.  The

record further reflects that the claimant retired on or about September 11, 2009, and has

been drawing social security retirement benefits since that time.  The claimant’s plans after
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retirement were to work part-time.  In fact, the claimant returned to work part-time during

June, 2010, and was working two (2) to three (3) days per week while driving a vehicle

which does not require him to use his right arm to shift.  The claimant was earning $110.00

per load.  Although the claimant only worked two (2) to three (3) days per week, there is

no evidence  that he was physical unable to drive this modified vehicle full-time rather than

part-time.  Accordingly, I find that the claimant is not entitled to either temporary total

disability or temporary partial disability after June, 2010.  (Tr.17-20)

MEDICAL TREATMENT

The Workers’ Compensation Act requires employers to provide such medical

services as may be reasonably necessary in connection with an employee’s injury.  A.C.A.

§11-9-508; American Greeting Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d 613 (1998).

What constitutes reasonably necessary medical treatment under A.C.A. §11-9-508 is a

question of fact for the Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924

S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369, 13 S.W.3d

218 (2000).  Medical treatment which is required to stabilize and maintain an injured

worker’s status remains the responsibility of the employer.  Artex Hydrophonics, Inc. v.

Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).  When assessing whether medical

treatment is reasonably necessary for the treatment of a compensable injury, the

Commission must analyze both the proposed procedure and the condition it is sought to

remedy.  Deborah Jones v. Seba, Inc., AWCC #D511255, Full Commission Opinion filed

December 13, 1989.

I find that the respondents remain responsible for continued reasonably necessary
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medical treatment.

In view of the foregoing, I hereby make the following:

AWARD

Respondent, Travelers Insurance Company, is hereby directed and ordered to pay,

to the claimant, temporary total disability benefits at the rate of $550.00 per week

beginning November 18, 2009, and continuing through on or about June 15, 2010, at

which time the claimant returned to work for another employer.

All accrued benefits shall be paid in lump sum and without discount.

Respondents are further directed and ordered to pay all outstanding hospital,

medical, and related expenses, and respondents remain responsible for continued

reasonably necessary medical treatment, including, but not limited to additional surgery.

Additionally, claimant’s attorney, Ms. Laura Beth York, is hereby awarded the

maximum  statutory  attorney’s  fee  pursuant to, and limited by, Ark. Code Ann. §11-9-

715.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


