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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On August 24, 2009, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The claimant

clarified the period of temporary total disability claimed, with the same covering the periods

February 27, 2008 through June 26, 2008 and from June 1, 2009 to a date to be determined.  The

Pre-hearing Order is herein designated a part of the record as Commission Exhibit #1.    
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The testimony of Michael B. Belin - the claimant, Cynthia Belin, Mark Allen Fijo, Billie

Samuli Kilpi, and Matthew Lewis Williams, coupled with medical reports and other documents

comprise the record in this claim.

DISCUSSION

Mark Belin, the claimant, with a date of birth of July 4, 1969, testified that he has been

employed by for approximately twenty (20) years.   In describing the various jobs that he has

performed during his employment claimant testified that he has unloaded trucks, sorted packages,

worked as a haz material respondent, and worked on pre-load.

Claimant testified that he sustained an injury to his low back on August 3, 2007, growing

out of his employment as well as bilateral shoulder injuries.  The claimant’s testimony reflects that

on August 3, 2007, he was working on the pre-load, loading package parcel.  In describing his job

duties on a day-to-day basis claimant testified:

Pulling the packages from the cage and loading them inside
of the truck, loading them on shelves, and stacking them on the floors,
and also getting the one’s off the floor. (T. 13).

Claimant described in detail his physical movements in taking the packages from the cage:

I’m stepping up on a little small rail step .    .    

Probably an incline of about maybe seven (7) to eight (8) inches,
possibly.

And pulling packages out and turning and loading them into a 
cart, and stepping up and then loading them onto the shelves - each one.
(T. 13).

Claimant described the cage, from which packages were removed, as three-and-a-half (3 ½) feet 

wide, possibly, and three-and-a- half (3 ½) high.  The testimony of the claimant reflects that the
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size of packages removed from the cage ranged from a letter up to sixty-nine (69) pounds. 

Claimant noted that packages weighting in excess of seventy (70) pounds are not supposed to be

loaded in the cage.  Claimant testified that he has loaded packages weighing up to a hundred and

fifty (150) pounds.  Regarding the number of packages that he load or unload during a day,

claimant testified:

Generally, between eight hundred (800) and - eight hundred
(800) to possibly a little over a thousand (1,000).  It depends on what
time of the year it is. (T.14).

Claimant acknowledged that there was no incentive on how much was loaded.  

In describing the events which give rise to the present claims, the claimant testified 

regarding his actions on August 3, 2007:

Well, I was working in my normal area, and that particular day,
I don’t know - I was getting a lot of packages and they sent Jason Blagg
over to assist me with loading the carts, and he was pulling a lot of the
packages out and stacking them behind the cart, and there was - he had
stacked quite a few back there behind the cart, and I was just loading 
them as he was stacking them on the grates, right there behind the truck.
And he put a round tube on the inside of the stack, and I had picked a 
box up, and when I turned back around toward the truck, my foot tripped
onto the tube, and it spun me around and I fell back into the truck and I
hit the center part of my back. (T. 14-15).

Claimant testified that while his back hurt as a result of the incident, he did not think it was hurt

bad.  As a consequence of the afore, the claimant did not report the incident, which occurred on a

Friday,  until the following Monday, after the weekend.  

After reporting the incident, the low back claim was initially accepted as compensable by

respondent.  The claimant was ultimately referred to a doctor for treatment of his low back injury. 

Claimant acknowledged that respondent paid workers’ compensation benefit relative to his
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August 3, 2007, low back injury until February 27, 2008, when he was released to full duty by Dr.

Vargas.       

Following the release by Dr. Vargas, the claimant testified that he called Matt Williams,

his manager at the time.  The testimony of the claimant reflects, regarding his conversation with

Mr. Williams:

I called him and told him that the doctor had released me to 
come back to work, and he - I thought you just - I thought you told 
me that you just got spine shots a week ago, and the doctor gave you 
four (4) to six (6) weeks off.  I said, I did.  And so he said, well, can 
you work?  And I said, Matt, I’ll just - I said, I doubt it, I mean, I’ll do
the best I can.  And he said, hold on, let me check something before 
you come in.  So, he called me back later on that day and told me, he
said, well, go ahead and come on in.  I said, okay.  So, I came in on that
Friday, and so, he that day and told me, he said, well, go ahead and come
on in.  I said, okay.  So, I came in on that Friday, and so, he wasn’t there
that particular morning; I tried to clock in, and I couldn’t clock in, so I
guess I was taken out of the system. (T. 16-17).

Claimant explained, regarding his efforts to clock in, that he punched his code in to the clock,

however it was not accepted.  Following the afore, claimant testified that he went in the office

where Mark Fijo, a supervisor on pre-load, was located.  Claimant furnished Mr. Fijo his

paperwork from Dr. Vargas’ office, which included the release.  Claimant continued regarding the

afore exchange:

Yes.  He saw the release, and he saw where he had put on there
four (4) to six (6) weeks of continued physical therapy, and then he saw
where he - a week later . .   .

And he asked me - he said, are you still hurting?  I said, yes, I’m
still hurting pretty bad, you know, in my back area.  And he said, well,
I can’t work you like that if you’re hurting, you’ll just probably hurt 
yourself worse that what you already are.  And so he said, the only thing 
I can tell you is to go to HR.  And so, I wen to HR later on that morning,
and spoke with Jackie [Hooks] at the time.
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And so, I told her about what happened and she said, well, 
did they offer you   .    .

And she asked me if they offered me part-time work.  I said, 
no, they wouldn’t allow me to work out there, I couldn’t even clock 
in.  She said, well, you’re entitled to .      .      .

And she asked me would I like a second opinion, and I home.
And, after that, there was some forms that I needed to send in to 
workers’ comp to get a , you know, a request for another physician
to examine me, and I got those forms.  I sent them in to have a - for
the second opinion doctor, and also, my understanding - he said, well,
it has to be a doctor in the network in order for them to pay for it.  So
I said, well, is there a list of doctors that they have, and they said no.
And so, I ended up - I called Liberty Mutual and talked to Ms. King.
Ms. King told me that if I wanted a second opinion, I’d have to use a
doctor who’s in their network, in order to get, you know, to get the -
to get it paid for.  And so, she said no, we don’t have a list, you just
have to find one.   So, I contacted my doctor and I talked with her 
nurse and she told me that they use Dr. Earl Peoples to, you know, 
send people there.  And so, I said, well, I’ll go ahead and use him.  So,
that’s the gentleman that I used. (T. 17-21).

The testimony of the claimant reflects that he ultimately saw and treated with Dr. Peeples who

released to work on June 26, 2008.  Claimant did not work between the February 26, 2008,

release by Dr. Vargas and the June 26, 2008, release by Dr. Peeples, explaining that he was not

permitted to do so by respondent.  

The claimant testified that when he was permitted to return to work on July 2, 2008, he

was still having complaints associated with the low back injury.  Claimant explained, regarding the

afore:

The - my - when Dr. Peoples released me, he basically gave me an 
- the on-site physical, and he told me that - he said, since you haven’t gone
to work in three (3) months, he said just go ahead, and I’m going to ahead
and release you and give it and try, and if you have any problems, just call
back and I’ll schedule you back in here.  And so, I did, you know.  He said,
you may be sore, you know, for two (2) or three (3)    .     .    . (T. 22).
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The claimant testified that when the accident initially occurred in August 2007, he experienced

pain in his mid-back area, just slightly below the shoulder-line area.  The testimony of the claimant

reflects that two (2) to three (3) months after he returned to work following his release by Dr.

Peeples the mid-back pain started radiating out to his shoulders.  Claimant continued:

And, as time went on, then, it started pulling up toward my
head area. (T. 24).

Regarding the status of his current symptoms, claimant testified:

I’m still having a lot of pain in my mid part of my back that runs
up to the back of my head, because I have mild headaches and, at times,
they’ve been kind of sharp in the back part of my head, and the pain, at
times, runs out to my shoulders, and causes real sharp pains in my shoulder
area. (T. 24).

Claimant testified that he has notified his doctors of his complaints with regard to his back

and shoulders.  The testimony of the claimant reflects that after his June 26, 2008, release by Dr.

Peeples to return to work, he continue to treat with him for his back problem.  Claimant also

testified that he went to his own doctor, Dr. Patricia Mossvickers, in 2009, and was referred by

same to Dr. Alonzo Burba.  

The testimony of the claimant reflects that he has been seen at the emergency room in

2009.  Regarding the emergency room visit, claimant testified:

I was having problems breathing one particular morning, and I
went down to the emergency room.  I called my doctor, and I tried to 
see if I could get in to see the doctor, and they asked me what my complaint
was, and I said I was having problems breathing, and they said is your 
blood pressure - they asked me about my blood pressure.  I said, well, I
don’t know, I’ve got a cuff her that I can, you know, usually use it with, 
so I put that cuff on and they asked what the reading was, and it was - I
forget the exact reading, but they said, well, that’s extremely high, so
rather than wait to come here, go ahead and go to the emergency room. 
So, I went to the emergency room and saw a physician there. (T. 26).
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Claimant explained that he has been off work since June 1, 2009, because Dr. Warren at

Concentra took him off work.  Claimant testified that he did not go to Concentra until June 1,

2009, when he had to go do a fit-for-duty test, and it was at that time that he was taken off work.  

The testimony of the claimant reflects that he went to Concentra pursuant to the direction of the

Occupational Supervisor of respondent in Oklahoma.  Regarding the June 1, 2009, referral to

Concentra, the claimant testified:

She said that the medication I was taking was - it was possible
that it could - it was a safety issue, and so .    .   . (T. 27).

Claimant explained that at the time he was taking pain medication and muscle relaxant/anti-

inflammatories.  

Claimant noted that he has remained off work since June 1, 2009, pursuant to the

directions of Dr. Warren at Concentra.  Claimant testified that while some of his medical bills

have been paid by the workers’ compensation carrier, some have not.  Claimant’s testimony

reflects that he is not currently getting any medical care benefits because his insurance has lapsed

and his premium has not been paid.  Claimant testified that respondent-employer is not now

paying his group health premium.  Regarding access to mediation, claimant offered:

No, I’m not, not right now.  I was able to get a little bit of money
last - this past week - to try and buy my blood pressure medication I have
to take.  I’ve been out of it and haven’t taken it in almost a month now,
and I don’t have any pain medication for my back, either. (T. 28).

Claimant elaborated on his current symptoms/complaints regarding his back:

There’s a lot of pain in my back.  Like, every day chores, you
know, just to bend over, acquires pain, you know, in my back area.  And,
a lot of times, when that starts hurting - that mid part of my back - it 
radiates up into the back part of my head. (T. 28).
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Regarding his continuing complaints relative to his shoulders, claimant testified that he still gets 

sharp pains that radiate out.

Claimant testified regarding his inability to physically perform the job that he was 

performing at respondent-employer due to his injury:

I can’t do that, lifting eight (8) to, you know, a thousand (1,000)
packages a day, or more than that.  It’s just too - it’s too hard on my body.
And, right now, I don’t get much sleep at night - actually, I haven’t been
getting much sleep, period, at night, and it’s been hard, you know.  I’ve 
tried to do the best I can, but, at night, it’s just hard to sleep, when you 
have constant pain. (T. 29).

Claimant acknowledged that he has had a part-time job as a real estate agent since getting his

license in September 2006.  Claimant testified that he has shown houses and sold houses for

Keller Williams periodically during that time.  Claimant concedes that since June 1, 2009, he has

shown between five (5) and eight (8) houses, during which time he has sold one (1).  Claimant

estimates that he earned between thirty-six and thirty-seven hundred dollars ($3,600.00 -

$3,700.00), form the sale.  Claimant testified that he has not had any other income since June 1,

2009.  The testimony of he claimant reflects that his wife has received disability benefit due to

scoliosis since 2002.  Claimant has been married since September 2000.

During cross-examination claimant denied that he received any benefits from Central State

in February 2008.  Claimant testified that he was not aware whether Central State pay any of his

medical bills.  The testimony of the claimant reflects that when he was released by Dr. Peeples to

full duty in June 2009, he returned to family doctor.  Claimant acknowledged that his one time

change of physician was to Dr. Peeples.  The respondents have not paid any workers’

compensation benefits in conjunction with the claimant’s medical treatment since the June 1,
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2009, full duty release by Dr. Peeples.  

The testimony of the claimant reflects that he did not have any shoulder problems in June

2008.  Claimant acknowledged that at some point following the August 3, 2007, accident he

returned to the employment of respondent and did a hazardous response job task for a time,

which was for a month in September 2008.  Claimant continued, regarding his assigned job duties:

Then I went back to loading and then, occasionally, I’d go back
and to that a little bit. (T. 34).

The testimony of the claimant reflects that when was taken off late May/June 2009, his job

consisted of four (4) days on a hazardous package and one (1) day of loading.   The testimony of

the claimant reflects regarding the physical demand of his job during the last couple of months of

his work at respondent-employer:

At times, it just depends on what kind of days you’ve got to
have.  The hazardous materials work, you could have one (1) package
or you could have, you know, fifty (50) or sixty (60) packages.  It just
depends on what all spilled in the truck. (T. 34-35).

Claimant maintains that he told Dr. Peeples that the pain in his back was located in his mid

back.  Claimant concedes that a June 26, 2008, body chart completed by him in connection with

his treatment by Dr. Peeples indicates an area of pain in his mid and low back.  Claimant

acknowledged that at the time he was not complaining about shoulder problems.  

The testimony of the claimant reflects that he is not asserting a specific incident injury

regarding his shoulder complaints, but rather a gradual onset problem.  Claimant continued,

regarding the onset of his shoulder complaints:

No, I do not.  The only thing I can tell you is, after I started 
back to work, over period of time, when I’d, you know, get home - I
guess when you kind of slow down from the day’s pace, I would feel



10

the pain needles in the upper part of my back.

It felt like you - line my spine was compressed, is what it felt
like. 

Or, in other words, if you’re - like if you have something heavy
and you tote it around all the time. (T. 37-38).

The claimant’s testimony reflects that he never told anyone at respondent-employer that the was

having any type of shoulder problems.  Claimant testified that he mentioned his shoulder

complaints to Dr. Peeples in 2009, however he did not say anything regarding it.  Claimant

concedes that on August 13, 2008, Dr. Peeples examined his shoulders or did certain testing.  The

claimant’s testimony reflects that the first complaints regarding his shoulders was in April 2009,

and on April 29, 2009, Dr. Peeples examined his shoulders.

The claimant’s testimony reflects that an MRI of his back was obtained pursuant to

repeated requests of Dr. Brenda Covington.  Claimant testified that in August 2008, Dr. Peeples

arranged for a bone scan.  Claimant acknowledged that he underwent a functional capacity

evaluation in October 2007, which reported that he could perform heavy labor.  

Claimant testified that he was not aware of the policy of respondent-employer regarding

returning employees to work.  Claimant asserts that he was informed by Dr. Peeples that there

was something wrong with him.  

The testimony of the claimant reflects that he was released to full duty by Dr. Peeples in

June 2008.   Claimant testified that in June 2009, Dr. Peeples indicated that he did not have

neurological deficits.  

Claimant denies that he had some problems sorting the packages in late May 2009. 

Regarding the afore, the claimant testified:
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No, I didn’t have any problems.  The problem I had was that I
started having - due to the lack of sleep and he pain and the medications
that he had prescribed for me that I was taking while I was working - 
started to affect my ability to work. (T. 46).

Claimant acknowledged that he had twelve (12) or fifteen (15) mis-loads.  Claimant testified 

regarding he conversation he had with Mr. Matt Williams regarding the mis-loads:

Right.  He bought a Union steward down with him, and he told
me that - he said, look, you had x amount of packages - well, he talked
to me on is to load - they want you to perform, you know, at your best.
And he said cause they’re gonna have my ass about these mis-loads.  And
so - and so, the next day, which I believe was Wednesday, he - I was back
there working as a respondent, with the radio on, so they could call me
if they nee me to get a spill, and I heard them calling people up front to 
the office, and not long after that, he came back there in re-wrap where 
I was working and told me, he said, this is a warning; he said they want
me to suspend you, but I don’t have anything to suspend you on.  He 
said, so, look, you’ve got to load at least one (1) day out of the month; 
he said I need you to focus.  And so I told Matt, I told you yesterday, I
said, well, I didn’t try to mis-load, you know, and so, he said, look, I 
got you - you’ve got to do better than what you’re doing.  And I said well,
I’ll try to do my best.  And so, they walked off, and so - then, I called
him back on the radio and so I went back to him: I said, look, I don’t 
get much sleep at night, I stay on Valium; I’m still having a lot of pain
in my back, and I said these medications that I’m taking, I said, it’s hard
for me to come to work and function properly like somewhat normal,
you know, I would.  And so, he said, well, what are you taking for it?
I told him, you know, the prescription I was taking.  And so, he wrote
it down and called the Occupational Supervisor in Memphis, and told
her; and then about two (2) days later, she wanted me to go do a fit-for-
duty - they said they were hazardous because they were a safety issue.  
And so .   .   . (T. 47-48).

Claimant acknowledged that in addition to him not performing his job well, he might be putting 

other people at risk by being on the medication.  Claimant’s testimony reflects that he was also

having problems with confusion and having problems visually.  

Claimant acknowledged that in June 2009, he had respiratory issues and blood pressure
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issues.  Claimant was hospitalized with hypertension.  Claimant denies that he was off-work in

June 2009, receiving treatment for his hypertension.  Claimant asserts, regarding the afore:

No.  I went to the emergency room after a visit from Dr. Peeples,
and I gave him the information that Concentra has given me to release 
my medical records, and so I carried it over to there that particular day
and he was out of town on vacation I was told.  So, I gave it to his nurse,
Daphne, and I told her, I said, Concenta needs Dr. Peeples to adhere to 
this letter - medical information she had given me - and they want to see
my medical records, and so I gave him - she said, well - she looked at it
 and she came back to me and she said just go on medical information 
she had given me - and they want to see my medical records, and so him 
- she said, well - she looked at it and she came back to me and she said just
go on downstairs to the medical records and I signed a release to have 
them, and they faxed the records back over there to Dr. Warren at Concentra.
(T. 49-50).

Claimant testified that it is his understanding that in addition to needing to know what type of

medications the he was, which has already been provided, Concentra wanted information in

regards to that sheet and whether or not it is okay for him to work while on the medication.   (T.

50).  Claimant confirmed that the occupational person contacted him again in July 2009, and

relayed that Concentra still had not been provided the information and that he needed to get it to

them so that they could assess whether or not he could return to work. 

The testimony of the claimant reflects that the information still has not been provided to

Concentra:

Right.  I went to see Dr. Peoples on 6/10, shortly after because,
like I said, he was on vacation at the time, and I gave him the information
again, and he did not send it to Concentra. (T. 51).

Claimant concedes that Concentra may still be waiting for him to provide the information 

concerning the medication to determine whether or not he could return to work, adding:

Right.  And he [Dr. Warren] wanted, also, the release for me
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- he wanted the release in order for me to do heavy lifting, due to my
my back injury. (T. 51).

Noting that Dr. Warren took him off work, although his treating physician relative to his back, 

Dr. Peeples, had released him to full duty.  

Claimant acknowledged that in 2007, he earned approximately two thousand dollars

($2,000.00), selling a house.  The testimony of the claimant reflects that in 2008, he earned over

eight thousand dollars ($8,000.00) selling houses.  Claimant concedes that some of the 2008,

earnings from the real estate job occurred while he was off work from respondent:

Yes, some of it, I think, maybe.  I think I sold one (1) house 
while I was off work. (T. 53).

Since being off work, the claimant testified during his deposition, that went in to the real estate 

office five (5) to six (6) times a month.  Claimant testified that currently he goes to the office 

four (4) to five (5) times a month to check him mailbox.  The testimony of the claimant reflects 

that if he is physically able, he works at home from his personal computer, however the claimant 

added that the majority of the time he is unable to do so. 

During further examination, the claimant acknowledged that his workload was light before

he was taken off work by Dr. Warren, he had previously worked lifting eight hundred (800) to a

thousand (1,000) boxes from the time he commenced his employment until just past 2009. 

Claimant estimates that he started doing the lighter work in March 2009.  

The testimony of the claimant reflects that when he started seeing Dr. Burba he had

complaints regarding his shoulders.  Dr. Burba ordered a nerve conduction study, which disclosed

a mild case of carpal tunnel syndrome.  Claimant testified regarding the reasoning for the ordering

of the test by Dr. Burba:
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For - because I had been having those sharp pains and it
was proceeding up to the back part of my head, and those sharp
pains that were running out towards my shoulders. (T. 56).

In describing the location of the pains, claimant indicated that they were just past the shoulder.

The testimony of the claimant reflect that in June 2009 when he was taken off work by Dr.

Warren he was working full duty pursuant to the release by Dr. Peeples.  The claimant testified

that the reason he is not working is because respondent sent him to Concentra and the doctor at

Concentra took him off work.  

Claimant explained his job duties as a realtor:

Mainly, showing people houses; go in, unlock the door, and
let them look around, and verbally talk with them, you know, in a 
meeting. (T. 57).

The claimant confirmed that the medication which prompted the visit to Concentra was

prescribed for his back complaint by Dr. Peeples.  Claimant has not received any medical

treatment under the care of Dr. Peeples since last being seen by him on June 10, 2009.  Regarding

the afore, claimant testified:

No, sir, he - I haven’t been able to. (T. 58).

Claimant continued regarding the afore:

That particular day, he ordered a MMPI test to be done and 
Liberty Mutual wouldn’t pay for that test to be done.  And so, I ended
up .     .    .  (T. 58).

Claimant explained that he had not been able to see Dr. Peeples because the doctor refused to 

schedule a follow-up appointment without the MMPI results.  The testimony of the claimant

reflects that the MMPI was performed by Dr. Souheaver in August 2009.  Claimant

acknowledged that since the August 2009, MMPI was performed by Dr. Souheaver he has not
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attempted to return to Dr. Peeples.  

The claimant testified that the last doctor he saw in connection with his injury growing out

of his employment with respondent was Dr. Alonzo Burba, which was in August 2009.  Claimant

testified that he has not seen Dr. Burba since the neuro-psychological examination was performed. 

Claimant noted that he has been doing physical therapy.  

Cynthia Belin, the claimant’s wife of approximately ten (10) years, testified that until

August 2007, she did not know the claimant to have any complaints with regards to his shoulders

or his back.  Ms. Belin acknowledged that the claimant had a prior work-related injury to his back

in 2005.  The testimony of Ms. Belin reflects that once the claimant recovered from the 2005,

back injury he had not further complaints until 2007.   Regarding her observations of the claimant

since 2007, relative to his shoulders and back, Ms. Belin’s testimony reflects:

Well, since the incident was in 2007 - actually, it was kind of 
turning on us, and now, he was still - he’s not interacting.  We have a 
two (2)and a three (3) year old; he’s not doing as much interaction with
them on a day-to-day basis and, of course, you know, he’s been a man 
who loves to do yard work.  That kind of has diminished a lot, to where
even now, I have to kind of say, what are we gonna do about the yard.
Sleeping patterns - he’s losing sleep and, of course, this is a man who I 
know, for a fact, that wakes up, you know, when it’s morning.  He doesn’t
have any problem sleeping late or anything.  But, he definitely does have 
problems with his sleeping.  A lot of times when he does get up, it’s 
because of the fact the he is in so much pain from, you know, from trying
to adjust in the bed . .   . (T. 61).

Ms. Belin also noted that there has been a change in the claimant’s attitude in that he is more 

snappy, and short-tempered.  Regarding her observations of the claimant’s complaints since June 

2009, Ms. Belin testified: 

Worse because, you know, even with standing, you know, and
sitting, even in a chair, reclining chairs, you know, he get up and he says,
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I can’t handle that for too long.  And, you know, of course, that’s 
understandable.  Even with just going out and being, you know, normal
routines, where we’ll go together to do shopping, grocery shopping, and 
things like that, he, you know, he’s rude, even with doing that. (T. 62).

Mark Allen Fijo, a twenty-eight (28) year employee of respondent-employer, is the

Operation Supervisor in the Pre-Load Department of same.   Mr. Figo testified regarding his

conversation with the claimant in 2008:

Mike was off work for an injury or something, and he came 
back to work and had a doctor’s release to come back to work, and 
we sat there and talked.

Full-duty release.

And I said, Mike, how are you feeling, and he said, well, I’m 
still hurting.  I don’t know that I’ll be able to do my job.  And I stopped
and said, well, Mike, we’re not gonna be able to let you work if you’re
still hurting and not able to do your job, then I’m not gonna send you out 
there to get hurt some more, and then I referred him to Human Resources.
(T. 65).

Mr. Fijo’s testimony reflects that it is the policy of respondent-employer to not return anyone to 

work who comes in and is hurt in order to prevent them from further injuring themselves or 

others.  The testimony of Mr. Fijo reflects that he told the claimant that he needed to talk with his 

doctor again, find out what was going on, and get a release.  Mr. Fijo concedes that the claimant 

had a full duty release at the time:

He had a full-duty release, but when he told me he was hurting
and didn’t think he could do the job, I mean .   . . (T. 66).

Mr. Fijo testified that the policy of respondent-employer applied to both work-related injuries 

and non-work-related injuries.  

During cross-examination, Mr. Fijo testified that although the claimant had a full-duty 
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release, base upon company policy, he did return him to work.  Mr. Fijo elaborated regarding the 

afore:

Well, based on what he told me, and he said he was hurting,
and he didn’t think he could do his job, because he had the pre-load. 
(T. 66).

Mr. Fijo explained why he did not allow the claimant to try doing the job:

Well, based on what he told me, and he said he was hurting, 
and he didn’t think he could do his job, because he had the pre-load.
(T. 67).

Mr. Fijo testified that the claimant was good employee, and he has no reason to believe that he is

being dishonest.  The testimony of Mr. Fijo reflects that he referred the claimant to Safety and

Human Resources at the time he returned in 2008.  Further, Mr. Fijo testified that he has no idea

whether the claimant was able to clock- in on the day of his contact with him.

Bille Samuli Kilpi is a fifteen (15) year employee of respondent-employer who works out

of Memphis in Risk Management, and oversees most of the workers’ compensation claims.  Mr.

Kilpi testified that he was involved in the discussion concerning he claimant in June 2009, when

there were mis-load problems or issues with boxes being placed on the wrong trailers.  Mr. Kilpi

noted that the claimant attributed the afore to feeling “loopy or drowsy from the medication”. (T.

70).  Mr. Kilpi’s testimony reflects, regarding the standard policy of respondent-employer:

Even if there’s no injury, but somebody’s saying they have you
know, issues with medication - obviously, we’re in a safety-sensitive 
environment - a lot of large trucks and just machinery, so, obviously, there
are reasons for concern so, usually, she’ll have to do the fit-for-duty with 
the company physician. (T. 70).

Mr. Kilpi testified that a fit-for-duty with the company physician was ordered regarding the

claimant.  Mr. Kilpi’s testimony reflects regarding the claimant remaining out from work since
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being referred to Concentra, the company doctor, for the fit-for-duty evaluation:

With the fit-for-duty, usually, we just take them over there and
if they have a personal physician who gave them those medications, 
that’s - the doctor who does fit-for-duty asks for those - information 
from their personal physician to clarify what their status is, whether the
medication was actually, you know, affecting work or not, and that’s 
what we’re still waiting on.  That was communicated to Mr. Belin  
and that doctor is still waiting for those notes, so we can return him to
work, so. (T. 70-71).

Mr. Kilpi offered that had the information been received by Concentra the claimant probably

could have come back to work the next day.  

During cross-examination, Mr. Kilpi testified that he not made any attempt to get the

information with regard to the medication.  Mr. Kilpi’s testimony reflects with respect to the

efforts of anyone from his office to secure the information:

The doctor requests it from Mr. Belin to go to his personal 
doctor and get it. (T. 71).

Regarding the ability of respondent-employer to secure a medical release authorization from the

claimant to obtain the information from the doctor’s office, Mr. Kilpi testified:

We don’t do that because of HIPPA.  We don’t want any 
medical in our hands that was not work-related. (T. 72).

Mr. Kilpi continued:

We did send letters, yes.  We asked him to provide us some 
medical, you know, the medical documentation, so he could, you 
know, be on authorized leave, because, from that day, you know, he
hasn’t brought us anything. (T. 72).

Mr. Kilpi testified that he did not know what attempts the claimant had made to obtain the

information requested by Dr. Warren, respondents’ designated medical provider, with respect to

the fit-for-duty evaluation.  Mr. Kilpi has not spoken to the claimant since June 2009.  Regarding
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any effort by himself or anyone else in his department to get a medical release authorization from

the claimant or the records requested by Dr. Warren, the testimony of Mr. Kilpi reflects:

No, I don’t - I mean, I do only workers’ comp and this is not
considered workers’ comp, from that medication standpoint on that 
day - what the problem was.  I do believe that our nurse, Becky Knight,
has made attempts. 

That would be her job duties.  

I know she’s communicated with Concentra about it. (T. 72-73).

Mr. Kilpi’s testimony reflects that it is his understanding the Ms. Knight has been unable to get 

the information from Dr. Peeples.  Mr. Kilpi testified that he did not know the source of the 

medications that the claimant was on, whether for a work-related injury or for a personal injury, 

adding:

No, cause it’s not up to me - it doesn’t matter - no, I don’t
know where - where they’re coming from. .  (T.75).

Matthew Lewis Williams, a thirty-one (31) year employee of respondent-employer,

testified that in 2007 and 2008, he was the claimant’s supervisor on the pre-load.  Mr. Williams in

now a Business Manager and responsible for running two (2) delivery centers, one at Conway and

one at Pine Bluff.  Regarding the issues involving the claimant in June 2009, Mr. Williams

testified:

Well, as Mike stated, he was loading a package cart, which,
that’s what the pre-load is; you put fourteen (14) packages on a round
vehicle, which means - we call them services, we all make special efforts,
and we. . it’s a big deal at UPS service what all we have.  But we review
these, depending on the severity, we always review them - the mis-sorts
with employees.  So, I was having a review with him and the steward and
asked him what was going on and; basically, they know, cause he loads
one (1) day a week, and it’s not acceptable; you can’t sluff off, 
basically - that’s what it looked like to me, cause I had never had that
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problem with him before, cause he’s always loaded correctly, and he
told me that he wanted me to be aware that he had issues concentrating,
and I asked him why, and he said it was because of the medication that
his doctor had prescribed him.  And, at that point, you know, I asked 
him what they were; he told me, and so I told him, probably not going
go be able to continue to let you work, because of safety concerns.

Because of the belts, you know, the machinery, the carts, plus 
he’s a haz spill responder - he’s responsible for dealing with if there’s 
a bad spill - acid, something like that, he’s responsible for making decision
on what we’re gonna do, so, I sent him back - I got a hold of Becky 
Knight and we got with him and, from that point on, he was working 
with her in the safety group. (T. 76-77).

The testimony of Mr. Williams reflects that it was at that point that the claimant was sent to

Concentra to make sure he could perform his job.  Mr. Williams testified that the claimant was

working full duty at the time he was referred for the Concentra evaluation.  

Mr. Williams testified regarding his understanding of the claimant’s contact with

Concentra and the fit-for-duty evaluation:

Yes, he went and had a visit, but didn’t have the right paperwork,
and he was sent back again; and, from that point on, I would periodically,
because of staffing issues - having to plan - if they don’t have enough
people - vacations - I would periodically check with Becky to see what 
his status was, and my information was that they were not connecting up
with the paperwork they needed and he wasn’t coming back to work at 
that point. (T. 78).

In terms of contact by respondent-employer with the claimant, Mr. Williams testified:

I know he did get sent one (1) letter cause we - we were told he
had a 48-hour notice to return to work. 

But I do know he was sent that letter.  (T. 78-79).

Mr. Williams’ testimony reflects that respondent-employer is waiting for the clamant to provide 

the information to Concentra at which a determination will be made whether or not the claimant 
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could return to work.  Mr. Williams testified that the claimant never complained about any type 

of shoulder issues. (T. 79).

During cross-examination, Mr. Williams explained the “forty-eight (48) hour notice”:

It’s just that if an employee doesn’t comply - hasn’t come to 
work, hasn’t complied, then because of the Union rules, we have to 
send them an official notice - the Union gets a copy, as well as us, 
getting then to comply. (T. 79).

Mr. Williams’ testimony reflects that he did not know the specifics of the compliance in the instant

matter.  Mr. Williams did testify regarding the results relative to the claimant’s forty-eight (48)

hour notice:

We had a Local hearing, and I don’t know - he wasn’t terminated,
as far as I know, so it’s kind of been on hold. (T. 79).

Mr. Williams concurred with the assessment of Mr. Fijo that the clamant was a good employee.  

The medical in the record reflects that on August 7, 2007, the claimant was seen by Dr.

Brenda Covington for the August 3, 2007, injury of thoracic pain/strain - blunt trauma.  The

injury was diagnosed by Dr. Covington as a thoracolumbar strain. (CX. #1, p. 162-166).  During

the course of her treatment of the claimant, Dr. Covington prescribed medication and physical

therapy. CX. #1, p. 150-160).

During a September 17, 2007, visit, Dr. Covington recommended that the claimant

undergo an MRI of the thoracic spine. (CX #1, p. 147-149).  In a September 24, 2007,

correspondence respondent-carrier relayed to Dr. Covington that in accordance with a peer

review, the request for the MRI of the thoracic spine was not authorized. (CX. #1, p.144).  In

correspondence of October 30, 2007, respondent-carrier relayed to Dr. Covington a list of

services certified as medically necessary and appropriate in the treatment of the claimant’s injury,
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to included the MRI of the thoracic spine. (CX. #1, p. 128). 

On October 25, 2007, the claimant underwent a functional capacity evaluation pursuant to

a referral by Dr. Covington.  The October 25, 2007, functional capacity evaluation reflects, in

pertinent part:

CONCLUSIONS
Mr. Belin completed functional testing on this date with unreliable
results.

Overall, Mr. Belin demonstrated the ability to perform work within the
Heavy classification as defined by the US Dept. of Labor’s guidelines
over the course of a normal workday with limitations as noted above. 
(CX. #1, p. 130).

After undergoing the thoracic MRI on November 2, 2007, which disclosed small left

paracentral disc protrusion at T1-2 with mild central canal stenosis, small right paracentral disc

protrusion at T2-3 with mild central canal stenosis and neural foraminal stenosis, the claimant was

referred by Dr. Covington to Dr. Vargas. (CX. #1, p. 119-127).

On December 11, 2007, the claimant was evaluated by Dr. Victor Vargas, pursuant to the

referral of Dr. Covington relative to the August 3, 2007, compensable injury.  The report reflects,

in pertinent part:

HISTORY:
This is a 38-year-old African American male who presents to my clinic
for the first time complaining of a history of thoracic pain, especially at
the middle levels.  This pain started on August 3, 2007.  The patient was
working for UPS, he was loading a truck and tripped on something.  When
he fell back, he hit the corner of a box with his back.  Since then, he has had
mild pain, but it has gotten worse in the last days.  The patient did physical 
therapy for a month which helped some; however, since he did not 
completely get better, a doctor ordered an MRI that was initially denied.
Then, he was sent to have an MRI, and he is here for a followup of the MRI
and recommendations for further treatment.
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*       *       *

PHYSICAL EXAMINATION:
On physical examination, the patient is well hydrated, well developed,
in no acute distress with age appropriate appearance and alert, awake
and oriented x3. .   .    .  Gait pattern is normal.  Examination of the 
lumbar spine reveals no deformities as well as in the thoracic spine
with good alignment.  There is no tenderness to palpation in any specific
place.  Range of motion of the lumbar spine is fairly complete.  Examination
of the upper and lower extremities does not show any neurological 
involvement.  Skin is normal.

RADIOGRAPHIC REPORT:
MRI report showed that he has no specific nerve entrapment in the 
thoracic spine.  There is no bulging disk or significant narrowing of 
the foramins.

IMPRESSION:
I think that this patient has thoracic pain directly related to the trauma
that he received.

PLAN:
He mainly needs physical therapy.  I am sending him to physical therapy
again.  The patient voices understanding and agrees with the current
management. (CX. #1, p. 115-116).

Pursuant to the above plan, the claimant underwent physical therapy at Arkansas 

Specialty Therapy Center from December 21, 2007, through January 11, 2008.  The Daily

Progress Report of January 11, 2008, regarding the claimant’s physical therapy reflects, in

pertinent part:

SUBJECTIVE:
patient states that his current scrip expires today.  reports he is ready 
for this pain to go away so he can return to work.

*       *       * 
 

ASSESSMENT/RECOMMENDATIONS:
he had more difficulty with the extension aspect of the cat-camel
exercise. tender to palpation near T3, right side. (CX. #1, p. 105).
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On January 18, 2008, the claimant was again seen by Dr. Vargas.  The office note relative 

to the afore office visit reflects, in pertinent part:

FOLLOWUP VISIT:
This patient is here for a followup.  The patient is a 38-year-old, 
African-American male, here for a Worker’s Comp.  The patient
is complaining of thoracic pain.  He’s done physical therapy and
he reports his symptoms have decreased in good amount, though 
he’s still having pain and discomfort that increases every time he 
is standing up.  At night, it also hurts some.

PHYSICAL EXAMINATION:
On physical examination, there is no tenderness to palpation in any
specific interspinous or supraspinous ligament in the thoracic spine.
However, there is mild spasm in the paraspinal muscles.  The range
of motion of the lumbar spine is mildly guarded.

ASSESSMENT AND PLAN:
I recommend this patient (1) continue with physical therapy, (2) take
a Medrol Dosepak, (3) take Modic 7.5 mg a day.  I would like to reassess
this patient in three weeks.  I suspect he is probably going to continue
getting better and at that time he will be released back to work at full
duty.  For now, he’s going to continue off work.   .    . (CX #1, p. 104).

The medical reflects that the claimant continued physical therapy following the above visit

with Dr. Vargas. (CX. #1, p. 94-103).  During the claimant’s final physical therapy session of

February 18, 2008, the Daily Progress Report reflects, in pertinent part:

SUBJECTIVE:
He currently rates his pain at 3/10 on the pain scale.  Pt. reports his 
pain has decreased slightly since starting PT.  Pt. does report continued
difficulty with sleeping secondary to pain.  Pt. sees Dr. Vargas today.

*       *       *

ASSESSMENT/RECOMMENDATIONS:
Pt. has progressed with exercise program well with minimal increase 
in pain.  Pt. continues to have upper/middle t-spine paraspinal muscle
spasms which vary in intensity from day to day.  Pt. also with point 
tenderness pain to upper t-spine spinous processes. 
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PLAN:
Continue Physical Therapy as ordered. (CX. #1, p. 92).

The claimant was again seen by Dr. Vargas on February 18, 2008.  The report relative to

the afore visit of the claimant reflects, in pertinent part:

.     .   .  On the previous visit, we recommended that this patient take
a Medrol Dosepak, which the patient states made him feel a little bit
nervous and only helped a little bit.  He also went to physical therapy.
He is taking Mobic and Skelaxin.  The patient states that the treatments
did not provide complete relief o f the symptoms, and he is unable to do
all of his activities.  He still complains of difficulties even with doing 
chores at home. 

PHYSICAL EXAMINATION:
On physical examination today, the patient is well hydrated, well developed
and in no acute distress.  Examination of the thoracic spine shows tenderness
to palpation over the T6-T7 level in the paraspinal area and in the 
supraspinous ligament.  Range of motion of the lumbar spine is well 
preserved.  There are no neurological deficits in the upper or lower 
extremities.

ASSESSMENT AND PLAN:
We discussed with this patient that we have tried several treatments for 
his condition which seems to be a myofascial syndrome to me.  I do not
think that this is related to the MRI with the bulging disk.  He has no
radiation of the pain, and the thoracic spine is quite stable.  There is low
mobility in relating those findings to the pain that this patient has.  I offered
this patient a local trigger point injection since the pain has always been
very localized.  The patient agreed with that.  We will proceed with the 
trigger point injection.  The patient will work light duty with restriction
of no pushing or lifting more then 20 pounds.  We would like to reassess
this patient in approximately two or three weeks to evaluate the trigger 
point injection effect.  If this patient does not have any relief from this 
treatment, I will probably discuss with the case manager or adjuster regarding
his condition.  I do not think that I can offer another treatment to this 
gentleman.

I now have papers that were not available to me before regarding 
functional capacity evaluation that this patient had back in October 
that showed that he was able to do full duty work.  He was released
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to full duty at that time, and I did not know this fact about his condition.
I think that this patient can probably go back to full duty if he get better
some, even if he is not completely pain free.  If he is still not getting
better, he will need to have another functional capacity evaluation and
go from there.  These thoughts have been shared with the adjuster who
I contact by phone, Robin Wineburg .   .

PROCEDURE:
Skin of the midthoracic spine was cleansed with Betadine.  Then, a 
mixture of betamethasone 6 mg with .    .    .  After the procedure, the
patient expressed moderate relief of his pain.  The patient tolerated the
procedure well.  The patient is aware of the side effects of the 
medications.  The patient will contact the PCP or this office if he develops
any side effects.    .    .    (CX. #1, p. 90-91).

On February 18, 2008, Dr. Vargas authored a restricted duty release for the claimant:

Light Duty, No lifting over 10lbs, No push/pulling over 20lbs, No 
bending or stooping, or overhead lifting.  Until next evaluation. (CX. #1, p. 93).

On February 25, 2008, the claimant underwent physical therapy.  The Daily Progress 

Report regarding the afore reflects that the claimant had undergone the injections to his back the 

previous week and was still sore.  The report further reflects that the claimant was unable to do 

quadriped arm raises secondary to pain. (CX. #1, p. 89).

The claimant was seen in follow-up by Dr. Vargas on February 26, 2009.  The report 

relative the afore office visit reflects, in pertinent part:

The patient is a 38-year-old African American male who has been 
seen for enthesitis of the suparaspinous ligament around T5 through
T7.  On the last visit, the patient received a trigger point injection in
that ligament which provided some pain relief.  The patient refers to 
improvement of approximately 10 to 20% even with physical therapy.
The patient has been very compliant with physical therapy.  The patient
denies any radiation to the upper or lower extremities that would suggest
any radicular pain.  There is also no radicular component to the trunk or
abdomen.

PHYSICAL EXAMINATION:
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Physical examination shows tenderness to palpation around the 
supraspinous ligament around T6-T7 and mildly down to L1 and 
including T5.  There is no paraspinal muscle spasm in the thoracic
or thoracolumbar spine.

ASSESSMENT AND PLAN:
The patient has been treated for thoracic pain since November 2008,
with different nonsurgical treatments without complete relief of the 
symptomatology.  We have tried oral steroids.  We tried steroid injections
and physical therapy with phonophoresis, electrotherapy and different
modalities without complete resolution of the symptomatology.  We
also tried nonsteroidal analgesie antiflammatories orally during those 
months, and the patient has had these symptoms since August 2007.
At this point, after several trials of different modalities of treatment, I 
do not think that I have anything else to offer this patient.  I think that
he has reached maximum medical improvement.  There is no objectively
demonstrated structural lesion in this patient.  We have an MRI that 
shows a small broad-based disk bulge in the upper thoracic spine at 
T1-T2 and T2-T3 that does not foraminal stenosis and is very distant
from the place that the patient claims is the location of the pain.  I explained
those findings to the patient and explained that there is no reason to 
explain why he is not getting better.  There is nothing else that I can offer
him at this time.  I do not think he has a structural injury, so have can go
go back to working ful duty, and I have also recommended another 
functional capacity evaluation.  In the recent days, I have learned that 
he had a functional capacity evaluation in October 2007 that showed that 
he is able to work full duty.  Since this patient continues to have those
complaints of pain, I would suggest having another functional capacity
evaluation.  From now on, the patient can be evaluated or followed up
by Dr. Covington.  The case manager was present in the room and is 
aware of my recommendation. (CX. #1, p. 87).

Dr. Varga authored a release for the claimant to return to work at full duty effective February 27, 

2008, on February 26, 2008. (CX.#1, p. 88).     
   

On June 13, 2008, a Change of Physician Order was entered by the Medical Cost

Containment Department of the Arkansas Workers’ Compensation Commission designating Dr.

Earl Peeples as the claimant’s treating physician relative to the August 3, 2007, injury.  The

claimant was initially seen by Dr. Peeples on June 26, 2008.  The report regarding the June 26,
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2008, visit reflects, in pertinent part:

SUBJECTIVE:
Michael Belin, a 38-year-old, 5 feet 11 inch, 238 lb, black male 
indicates that on August 3, 2007 he was injured while working at 
UPS.  The tripped on a cylindrical roll and fell backwards, struck
a box, hyperextended his back, striking the lower mid portion of 
his thoracic area.  He went to see an M.D. a few days later. 
Radiographs were reported to be normal.  He went to Innovative 
Spine Care for PT and his muscles were treated there.  He had an
MRI done which showed some abnormalities to T2 and T3.  He 
saw Dr. Victor Vargas who recommended physical therapy.  He
did some muscle injections.  Dr. Vargas released him on February
26.  He has continued to have intermittent pain.  He is not working.

He indicates that he has not tried to return to work, but is willing to
try.  He said UPS will not let him work due to the fact that he still 
has pain.

He describes no arm or leg pain.  He has no bowel or bladder 
incontinence.  He has pain only in the midline of the lower thoracic
spine. 

*       *       *

Records accompanying him were reviewed.  Thess indicated a minimal
abnormality of the upper thoracic region on MRI, which is not the area
of symptoms.   .    .

OBJECTIVE:
Mr. Belin is a somewhat obese black male in no acute distress.  
Examination was carried out.  He displays ability to heel and toe walk.
He has a normal symmetric gait.  He has mild tenderness over the 
midline of the thoracic spine in the lower area.  He has no tenderness
up at T2-T3.  Straight leg raising test is negative.  Reflexes are intact.
There is no evidence of neurological deficit in the upper or lower 
extremities.

X-RAYS:
Radiographs of the thoracic spine were repeated.  These show excellent
position and alignment without evidence of abnormality.

ASSESSMENT:
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Spinal contusion and strain.

DISCUSSION/TREATMENT:
This gentleman has no evidence by MRI of structural deformity in the
area of injury.  I agree with Dr. Vargas in this regard.  He continues to
have pain.  There is no contraindication to his return to his usual duties.
I have suggested that he use a TNS unit.  I have explained to him that
the presence of discomfort in the area of contusion is not a contraindication
of working.  

I believe he should be allowed to resume his normal occupation at UPS
on a trial basis.  I do not see any anatomic reason he should not be able
to successful return to his regular duty.  I f he continues to complain of 
pain, then I think it would be wise to obtain an MMPI evaluation.

He is scheduled for return evaluation in six weeks.  He may contact me 
prior to that time if he has unanticipated difficulties. 

PLAN:
1. TNS unit.
2. Return to regular duties
3. Reevaluation in six weeks   (CX. #1, p. 78-79).

The claimant was seen in follow-up by Dr. Peeples on July 24, 2008.  The clinic note relative to 

the afore visit reflects that the claimant was working for UPS; that while his back was sore it had 

not gotten any worse; and that he continued to have pain in the mid back.  The report further 

reflects:

OBJECTIVE:
On examination he is tender in the lower thoracic/upper lumbar spine.
He is not particularly tender over the scaplae.  Straight leg raising test
is negative.  He is able to heel and toe walk.

ASSESSMENT:
Continued back pain.

DISCUSSION/TREATMENT:
I believe this probably represents purely a musculoskeletal strain type
injury.  However, I think it would be reasonable to obtain a bone scan
with attention to the spine to be certain there is no underlying inflammatory
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process or abnormality over and above the musculoskeletal injury.  This
will be done in the interim.  He will take Mobic 15 mg daily and Tylenol
daily and I will see him in three to four weeks or sooner if there is any
sudden change in symptoms.

PLAN:
1. Mobic and Tylenol.
2. Bone scan.
3. Reevaluation in three to four weeks or sooner if necessary.

(CX. #1, p. 74).

On August 7, 2008, the claimant underwent the recommended bone scan.  (CX. #1, p. 66-

70).  The claimant was seen in follow-up by Dr. Peeples on August 13, 2008.  The office note of 

the visit reflects, in pertinent part:

SUBJECTIVE:
Mr. Belin returns for reevaluation.  He does a lot of lifting at UPS and 
he still has some pain in the upper thoracic spine.  He left work early 
Monday because it was really irritated.  He was off Tuesday.  Today is
Wednesday.  He is still taking is Mobic.  He states the pain may be a 
little worse than four weeks ago.

OBJECTIVE:
He has some diffuse tenderness over the thoracic spine.  His exam is 
satisfactory.  He shows no loss of shoulder range of motion.  He does
not display any neurological deficit and does not have radicular 
complaint.

X-RAYS:
The bone scan was reviewed with Mr. Belin.  It is negative.

ASSESSMENT:
Thoracic spinal strain.

DISCUSSION/TREATMENT:
I believe that the bone scan has effectively ruled out an underlying
inflammatory condition or occult fracture.  His symptoms appear to be
musculoskeletal along either side of the spine.  I suggested that he 
continue working, being careful about body mechanics, use Celebrex
and Darvocet at night and Tylenol during the day.  I will see him again
in four weeks. (CX. #1, p. 65).
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The evidence in the record reflects that the claimant was seen by Dr. Peeples on August

29, 2008.  The clinic note of the visit reflects, in part:

SUBJECTIVE:
Mr. Belin returns for reevaluation.  He continues to have some symptoms
in between his shoulders, and soreness intrascapular.

OBJECTIVE:
He has minimal tenderness but is noted to have poor chest excursion.  I
measured him on two attempts.  He could make only 3/4-inch difference
between exhale and inhale.  Certainly a suggestion that there might be
some rib stiffness.  Otherwise, he shows no findings on extremity symptoms
or neurological deficit.

ASSESSMENT:
Continued back pain with decreased rib excursion.

DISCUSSION/TREATMENT:
I mentioned to him the rear possibility of ankylosing spondylitis, even
though his scan was recently negative.  I believe it would be wise to get
a sed rate and HLA B27.  He may continue his current level of activities.
No operative intervention or other evaluation is needed until after we 
get the lab work back. (CX. #1, p. 62).

The claimant was seen in follow-up by Dr. Peeples on October 8, 2008.  The clinic note relative 

to the visit reflects:

SUBJECTIVE:
Mr. Belin returns for reevaluation.  He is on Celebrex.  He still has 
soreness between his scapulae.  His symptoms are really not changed.

OBJECTIVE:
On palpation he still has some tenderness over the interscapular muscle,
especially between the medial borders of each scapulae.  He is not 
dramatically tender over the spinous process.

X-RAYS:
I reviewed with him previous findings on bone scan, which was 
negative, and his recent lab findings, which showed a normal sed rate
of 9 (normal 0-15) and negative HLAB-27.
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ASSESSMENT:
Muscular pain.

DISCUSSION/TREATMENT:
I indicated to him that I did not see evidence, either by bone scan or 
by chemical testing of an inflammatory process in the spine.  I suggested
that he continue to be active using good body mechanics and we will 
monitor his situation.  I did not see evidence of abnormalities which 
would require surgical intervention. (CX. #1, p. 60).

The claimant was again seen by Dr. Peeples in follow-up on December 3, 2008.  At the

time of the afore, the claimant reported that he was sore, however continued to work his usual

activities for respondent-employer.  The claimant also reported some pain in the lower thoracic

region, midline and some between the scapulae.  The report further reflects:

OBJECTIVE:
He has mild tenderness over the spines of the T10 to about L1.  He has
good range of motion.  He has minimal tenderness over the musculature
between the scapulae.  He displays no neurological deficit.  Incidentally, 
he had a complaint of scalp pain on the right, which I think is unrelated
to his back situation.

*       *        *

DISCUSSION/TREATMENT:
I indicated to him I thought we would try him on a different anti-inflammatory.
We will use diclofenac and he will return for reevaluation in six weeks.  
He may continue his current level of activities.   .    . (CX #1, p. 58).

The claimant was next seen by Dr. Peeples on January 21, 2009, in follow-up.  The clinic note of 

the visit reflects that the claimant was still having some tenderness in the muscles of his back, 

however there were no major change in his symptoms.  The report further reflects:

OBJECTIVE:
He does not display any neurologic abnormality.  He has mild tenderness
in the lower thoracic region over the spine and along the ligaments.  He
has good back range of motion.
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ASSESSMENT:
Residual soreness following back contusion and injury.

DISCUSSION/TREATMENT:
I indicated to him that I did not see evidence of instability or neurological
compromise requiring consideration of surgical intervention.  I suggested
that we continue to use his anti-inflammatory program and, if necessary,
a TNS unit.  He will use Celebrex.  He may take Vicodin occasionally at 
night if it hurts.  I will see him again in two months.   .   . (CX. #1, p. 55).

The record reflects that the claimant was seen in follow-up with Dr. Peeples on March 25, 

2009.  The office note relative to the afore visit reflects:

SUBJECTIVE:
Mr. Belin returns for reevaluation.  He indicates his back continues 
to be sore and feel hot in the muscles of the thoracic area and in the 
midline.  He has had no new injury and no change in symptoms, although
there may be a little bit of increase in intensity.  He has a job at work 
which he says involves less lifting and is more tolerable.  The TNS unit
has not been of help.  Celebred has not helped.  He says sleeping is 
terrible.  He cannot find a comfortable osition.

OBJECTIVE:
He has no localized areas of tenderness.  He has no unusual heat or warmth
of the back.  The muscles are symmetric.  He has full flexion and he has
minimal extension of the thoracolumbar spine.  Straight leg raising test
is negative.  Reflex testing is normal.

ASSESSMENT:
Spinal contusion and sprain.

PLAN:
1. Try Darvocet in place of Vicodin.
2. Use of Naprosyn as an anti-inflammatory in place of Celebrex.
3. Continue current level of work.    (CX. #1, p. 51).

The claimant returned to Dr. Peeples on April 29, 2009, in follow-up.  The office report relative
to the visit reflects, in pertinent part:

SUBJECTIVE:
.     .    .  He continues to have about the same symptoms he had 
previously, but says that everything is somewhat worse.  He has mid-
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thoracic soreness that moves out to the scapulae.  His headaches are no
worse in intensity, but are more frequent.  He has occasional sharp 
shoulder pains bilaterally over the acromion.  These do not radiate.  He
reports that he is not a quitter and eh has continued to work at his previous
level and I commended this.

OBJECTIVE:
On re-examination he has mild tenderness over the mid-thoracic posterior
surface.  Flexion and extension are satisfactory.  He can bring his fingertips
to his toes.  He has good range of motion of his shoulders.

ASSESSMENT:
Continued symptoms.

DISCUSSION/TREATMENT:
I think in view of his continued symptoms, some of which have the 
suggestion of a non-anatomic basis, and his failure to improve, to go 
ahead and proceed with the forensic MMPI, which we had scheduled
last year and which was not done, would be appropriate.  This was confirmed
with the workers’ comp and we will proceed.  He has no change his work
restrictions.

PLAN:
1. MMPI testing.
2. Reevaluation in four weeks. (CX. #1, p.48).

A work status report completed by Dr. Peeples regarding the claimant in conjunction with the 

April 29, 2009, visit reflects that the claimant may return to light duty effective April 30, 2009, 

“continue current restrictions”. (CX. #1, p. 50).  

The recommended MMPI request was submitted to respondent-carrier, however was not 

authorized.  Specifically, the adjuster requested that the test be precertified.  The evidence 

reflects that respondent-carrier did not do utilization review for MMPI, however the adjuster 

could authorize the testing. (CX. #1, p. 47).

On May 26, 2009, the claimant was seen by Dr. Lon Burba, pursuant to a referral from

Dr. Patricia Moss-Vickers.  The May 26, 2009, report of Dr. Burba regarding the claimant
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reflects, in pertinent part:

Thanks you for referring Michael Belin.  As you know, this is a 39-
year-old gentleman who presents with the complaint of left shoulder 
pain and numbness over the last two to three months.  He states he is 
having sharp pains in his left shoulder three to four times per week 
rated as an 8 on the pain scale from 1-10.  He notes he has some 
numbness which comes and goes in his left shoulder as well and he 
may have a little numbness noted in his right shoulder.

*       *        *

TRAUMA: Loading baggage for UPS in 8/07 with severe back pain
afterwards, no radiculopathy.

                                      *       *       *

MEDICATIONS: Naproxen, propoxyphene and hydrocodone.

   *       *       *

IMPRESSION:
1. Parsonage-Turner syndrome.
2. Cervical radiculitis.

PLAN:
1. MRI of the C-spine for “neck and radicular left arm pain with 

decreased grip strength”.
2. Nerve conduction studies.
3. ANA, sed rate, RA titer, B12, folate, CPK, SPEP, hemoglobin

AIC, Lyme titer.

MEDICAL DECISION MAKING: This case reflected moderate
complexity due to the multiple diagnoses and the moderated amount
of data that had to be reviewed from other charts and other sources,
as well as the moderate risk of complications from the disease 
processes above.

DISCUSSION: Thank you for referring this 39-year-old with 
left shoulder pain and numbness stabbing into the shoulder three 
to four times a week associated with an injury that occurred when 
he was loading luggage at UPS.  He noted severe back pain at that
time in August of 2007.
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His exam reveals moderate hypertension.  He has decreased grip 
strength on the left side and decreased pin and temperature in the 
left shoulder proximally which crosses several nerves and roots
suggesting the possibility of a Parsonage-Turner syndrome.

We are going to get an MRI of the cervical spine, an autoimmune 
work-up and do electrodiagnostic studies.  We will keep you posted
as the results come in. (CX. #1, p. 38-39).

The medical in the record reflects that on June 1, 2009, the claimant was seen at 

Concentra Health Centers, respondents’ designated medical provider, by Dr. Warren, regarding 

his fitness to work.  The document does reflect handwritten restrictions to include, “needs release 

for back injury to do heavy work”. (CX. #1, p. 35-37).  

On June 5, 2009, the claimant underwent the nerve conduction study as recommended by 

Dr. Burba, which disclosed mild bilateral carpal tunnel syndrome.  (CX. #1, p. 31-34).  In a June 

12, 2009, follow up report Dr. Burba noted the results of the claimant’s nerve conduction studies, 

which did not show a brachial plexopathy [Parsonage-Turner syndrome].  The June 12, 2009, 

correspondence further reflects that Dr. Burba was awaiting the results of a recommended MRI 

of cervical spine. (CX #1, p. 28).  

On June 10, 2009, the claimant was seen by Dr. Peeples in follow-up.  The June 10, 2009,

report noted that “due to some sort of confusion workers’ comp” the claimant’s MMPI had not

been obtained.  The June 10, 2009, report further reflects:

He still has wide rang spread symptoms which include headache, 
pain in the shoulders, occasional back pain, pain which goes down
the upper back, pain which goes down the left upper extremity which
occasionally can be either pain or numbness and some occasional
weakness.  He had an altercation, disagreement or error at work where
some packages were sorted wrong and he was apparently let off work
for a few days.  It is not strictly related to physical problems.  He reports
some back pain when he has to stoop low to lift.  He reports that he is 
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not sleeping well at night.

OBJECTIVE:
Neurological examination was repeated and there is no evidence of
weakness or neurological findings.  He has no localized tenderness
to palpation of the back.  SLR test is negative.

ASSESSMENT:
Wide spread symptoms without clear correlation of anatomical 
abnormality.

PLAN:
1) MMPI test
2) No change until test returns. (CX.#1, p. 30).

On June 15, 2009, the claimant was seen at the emergency room of Baptist Health

Medical Center primarily for hypertension but an abscess as well.  (CX. #1, p. 13-26).

The record reflects the presence of the claimant’s prescription records from USA Drug as

of June 16, 2009.  There were only three (3), physicians to prescribe medications to the claimant

from August 7, 2007, through May 22, 2009, Dr. Covington, Dr. Vargas and Dr. Peeples.  (CX.

#1, p. 9-12).

On June 17, 2009, the claimant underwent the cervical MRI scan pursuant to the

recommendation of Dr. Burba.  The radiology report relative to the cervical MRI reflects, in

pertinent part:

The paravertebral soft tissues appear unremarkable.

IMPRESSION:
1. Small central disc protrusion at C3-C4 and C4-C5 levels.
2. Mild left sided uncovertebral osteophyte at C3-C4 resulting

in mild left sided neural foraminal narrowing.
3. No evidence of any significant spinal canal narrowing is noted. 
(CX #1, p. 8).

The claimant was again seen by Dr. Burba on August 6, 2009, with complaints of right shoulder 
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pain, tenderness and partial numbness. (CX #1. p. 4-5).

The claimant underwent a neuropsychology pain evaluation on August 12, 2009, pursuant

to the referral of Dr. Earl Peeples.  The August 12, 2009, report of Dr. Gary T. Souheaver

relative to his evaluation of the claimant reflects, in pertinent part:

HISTORY:
Michael Belin is a 40-year-old African American male who worked
for 20 years at UPS in Little Rock.  He last worked June 1, 2009. 
Current issues are related to a back injury he suffered on the job when 
he fell backward onto the corner of a large box.  He reported that he had
abnormal MRI studies in October 2007 and February 2008 which 
indicated “protruding discs at T1-T2-T3.”  He had two earlier work
related injuries in the past, but was able to return to work without any
prolonged difficulties.  He reported pain control efforts have involved
medications, physical therapies, TENS unit, and two “injections” which
he said made his upper back pain worse.  In fact, none of the regimes 
have succeeded in achieving sufficient pain control, and he reported 
conflicting instructions and comments from physicians about whether
he can return to work.  Previous medical history is unremarkable except
for an athletic injury in which he had a fractured right wrist at age 17.
There is no psychiatric history.

He currently reported continuing severe upper back and shoulder pain,
as well as hypertension, which is said to be from the effects of chronic 
pain.  Other current symptoms included sleep disturbance.  He denied 
depression or other psychological stress, except that he has had no 
income since June 1, 2009 and has a current Worker’s Comp claim in
dispute. Mr. Belin reported a moderate to marked decline in his ability
to manage routine chores due to pain, but is independent in transportation
and activities of daily living.  He did note mild problems with head-
aches and concentration associated with his chronic back pain.

MENTAL STATUS:
Mr. Belin was alert and oriented; very friendly and cooperative.  He
was neatly dressed in appropriate casual attire, with good grooming
and hygiene.  Speech was normal in tone and rate.  Verbalizations
were logical and coherent.  Eye contact was good, but his affect was
labile.  For example, he mostly was serious and would occasionally 
smile; but when discussing his life-style changes from current pain 
issues, he became tearful for a brief period.  He frequently stood and
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changed body positions for pain control, which had the effect of slowing
the process of completing the tests.  His gait was slow, but with no 
limping or unusual postures.  He participated in all requested tasks 
without resistance or hesitation.  He passed the symptom validity 
measures on P-E and MMPI-2 tests, and therefore there were no 
indications of malingering, exaggerations or amplifications.  In fact, 
the pattern of validity scales (L and K, below) indicated a tendency to 
deny and minimize problems.

TEST RESULTS and SUMMARY:
The results of this evaluation revealed an abnormal MMPI-2 profile.

*       *       *

When considering the data from the P-3 and the MMPI-2, the results
do not indicate a Conversion Disorder, or factitious disorder.  In fact,
the stress levels of this patient, while higher than the general population,
are quite common for chronic pain patients and the degree of depression.
anxiety, and Somatization do not appear to be complicating diagnoses
or treatment.  Given his clinical presentation and history, I would 
recommend consideration of a lo-dose anti-depressant in order to mitigate
some of his emotional lability.  He would also benefit from biofeedback
and/or hypnosis more than traditional “talk” psychotherapy, in conjunction
with his analgesic medications.

I hope this was helpful.  Thanks for the referral of this very nice man.

IMPRESSION:
1- Chronic pain syndrome, with no unusual psychogenic contributions

to symptoms.   (CX. #1, p. 1-3).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On August 3, 2007, the employment relationship existed among the parties when 
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the claimant earned wages sufficient to entitle him to weekly compensation benefits of

$504.00/$378.00, for temporary total/permanent partial disability. 

3. On August 3, 2007, the claimant sustained an injury to his back arising out 

of and in the course of his employment.

4. The claimant was temporarily totally disabled for the periods beginning February 

27, 2008, through June 26, 2008, and June 1, 2009, continuing through the end of his healing

period, a date to be determined.

5. The claimant has failed to sustain his burden of proof by a preponderance of the 

evidence that he sustained a bilateral shoulder injuries arising out of and in the course of his

employment.  

6. On June 13, 2008, a Change of Physician Order was entered by the Medical Cost 

Containment Department of the Arkansas Workers’ Compensation Commission, pursuant to Ark

Code Ann. §11-9-514 9a) (3)(A)(iii)( Repl. 2002), designating Dr. Earl Peeples as the claimant

treating physician in connection with the August 3, 2007, compensable injury.

7. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the injury of August 3, 2007.

8. The respondents have controverted the payment of temporary total disability 

benefits to the claimant subsequent to February 26, 2008, and the payment of medical benefits

subsequent to April 29, 2009.

CONCLUSIONS

It is undisputed that the claimant sustained an accidental injury on August 3, 2007, which

required medical treatment.  The claimant asserts that he is entitled to further workers’
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compensation benefits as a result of the August 3, 2007, compensable injury, to include temporary

total disability benefits and medical benefits.  Further, claimant maintains that he sustained

bilateral shoulder injuries arising out of his employment for which he is entitled to medical and

indemnity benefits.  Respondents take the position that all appropriated workers’ compensation

benefits have been paid in connection with the claimant’s August 3, 2007, back injury. 

Respondents deny that the claimant sustained compensable injuries to his shoulders.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of injuries having been

sustained subsequent to the effective date of the afore provision.

Additional Temporary Total Disability and Medical Benefits

The occurrence of the August 3, 2007, accidental injury to the claimant’s back is not

disputed.  The claimant initially received medical treatment in connection with the August 3,

2007, injury under care of Dr. Brenda Covington.  The claimant was later directed by respondents 

to Dr. Victor Vargas.  While under the care of the afore physicians the claimant underwent

diagnostic studies, was prescribed medications and physical therapy.  Nevertheless the claimant

has remained symptomatic relative to his back since the occurrence of the accidental injury.  

There is not a dispute regarding the mechanics of the August 3, 2007, accidental injury. 

Further, the evidence discloses that the claimant successfully discharged his assigned job duties in

the employment of respondent-employer since commencing employment with same on August 30,

1989.  The claimant was described as a good employee by supervisory personnel.  Although the

claimant remained symptomatic he was nevertheless released to full duty by Dr. Vargas on

February 26, 2008, effective February 27, 2008.
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The claimant reported to work in accordance with the February 26, 2008, full duty release

of Dr. Vargas.  The credible evidence in the record reflects that the claimant relayed to

supervisory personnel of respondent-employer his continued symptoms attributable to the August

3, 2007, compensable injury.  As a consequence of the afore, and in accordance with the policy of

respondent-employer the claimant was not permitted to resume working on February 27, 2008.

The evidence preponderates that the claimant was compliant with regarding to his medical

treatment, to included physical therapy, diagnostic testing, and his medication.  Further, a clear

reading of the records of Dr. Vargas regarding his contacts with the claimant discloses that at the

time he issued the February 26, 2008, release to full duty, he had no further treatment measures to

provide the claimant.  The fact that Dr. Vargas had exhausted all treatment measures does not of

itself render the claimant at maximum medical improvement.

Ark. Code Ann. §11-9-102 (12), defines the healing period “as that period for healing of

an injury resulting from an accident.”  The healing period is that period for healing of an injury

which continues until the claimant is as far restored as the permanent character of the injury will

permit. Arkansas State Highway and Transportation Department v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  If the underlying condition causing the disability has become more stable

and if nothing further in the way of treatment will improve that condition, the healing period has

ended.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  Objective

medical findings are not required to find that the claimant’s healing period continues. Chamber

Door Industry, Inc. v. Graham, 59 Ark. App. 224, 956 S.W.2d 196 (1997).  

The evidence preponderates that the claimant remained within his healing period

subsequent to the February 26, 2008, visit to Dr. Vargas.  Furthermore, the claimant was totally
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incapacitated from engaging in gainful employment from February 27, 2008, until he was released

to return to work following his June 26, 2008, initial to Dr. Earl Peeples, and permitted to resume

work by respondent-employer.  It is noteworthy that the claimant continued to receive active

medical treatment in connection with his compensable injury subsequent to June 26, 2008.  As

noted above, the claimant’s treatment under the care of Dr. Peeples was the product of a June 13,

2008, Change of Physician Order.

Entitlement to temporary total disability benefits for an unscheduled injury is contingent

upon a showing that the claimant is completely incapacitated from earning wages and remains

within his healing period.  The evidence preponderates that for the period February 27, 2008

through June 26, 2008, the claimant remained within his healing period and was totally

incapacitated from engaging in gainful employment.  Accordingly, the claimant has sustained his

burden of proof by a preponderance of the evidence that he was temporarily totally disabled for

the period February 27, 2008 through June 26, 2008, and correspondingly entitled to temporary

total disability benefits.  Respondents have controverted the claimant’s entitlement to the afore

temporary total disability benefits.

While the claimant continued to discharge employment duties in the employment of

respondent-employer from June 26, 2008, through June 1, 2009, the credible evidence in the

record reflects that he remained symptomatic relative to the August 3, 2007, compensable

accidental injury.  Further, the claimant continued to follow up with his authorized treating

physician, Dr. Earl Peeples, through April 29, 2009.  A review of the claimant’s medical treatment

while under the care of Dr. Peeples reflects that treatment measures were being prescribed or

recommended in connection with the claimant’s injury throughout his visit with Dr. Peeples. 
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Respondents controverted the payment of further medical treatment in the claim following the

claimant’s April 29, 2009, visit to Dr. Peeples, to include the recommended MMPI.

Arkansas Code Annotated §11-9-508 (a) requires employers to provide such medical

services as may be reasonably necessary in connection with the employee’s injury.  Whether a

medical procedure or device is reasonably necessary is a question of fact to be decided by the

Commission.  Air Compressor Equipment v. Sword, 69 Ark. 162, 11 S.W.3d 1 (2001).  The

evidence discloses that medical treatment received by the claimant subsequent to the April 29,

2009, controversion by respondents was had pursuant to his group health insurance carrier.

As reflected above, during the April 29, 2009, visit by the claimant Dr. Peeples

recommended an MMPI.  Respondents refused to authorize same.  The test was subsequently

administered at Behavior Management Systems, Inc. by Dr. Gary Souheaver.  The test results

were deemed valid and specific recommendations were made by Dr. Souheaver.  The claimant has

been unable to return to Dr. Peeples for follow-up care since the MMPI was performed because

respondents have refused to authorized it.  The evidence preponderated that the claimant remains

within his healing period relative to the August 3, 2007, compensable and in need of further

medical treatment in connection with same.  It is noteworthy that a claimant may be entitled to

on-going medical treatment after the healing period has ended, if the medical treatment is geared

toward management of the claimant’s injury.  Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649

S.W.2d 845 (1983).  In the instant claim, the evidence preponderates that the claimant has not

reached maximum medical improvement in connection with his August 3, 2007, compensable

injury.  Respondents have controverted the claimant’s entitlement to continued medical treatment

in connection with the August 3, 2007, compensable injury.
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The claimant continued to discharge employment duties for respondent-employer from

June 26, 2008, through June 1, 2009.  On June 1, 2009, the claimant was taken off work by

respondents’ designate medical provider.  As of the June 1, 2009, date the claimant was

continuing to receive active medical treatment in connection with the August 3, 2007,

compensable injury, and further treatment measures were recommended by his treating physician,

although respondents refused to authorized same [MMPI and follow-up visit].  The claimant was

continuing to take prescription medication in connection with his compensable injury.  

The claimant was removed from work on June 1, 2009, because of the possible side

effects of medications that he was taking in the treatment of his compensable injury.  The removal

from work was by Dr. Warren at Concentra Health Centers, the designated medical provider of

respondents.  Further, the claimant was directed to Concentra Health Center by personnel of

respondent-employer to determine his fitness for duty.  As note above, the medication which

served as the basis for “possible side effects” was prescribed for the treatment of the claimant’s

compensable injury.  Because the claimant remained within his healing period,  the evidence

preponderates that he has been rendered totally incapacitated from engaging in gainful

employment as a result of same as of June 1, 2009.  Again, the evidence preponderates that the

claimant has been compliant in terms of obtaining the information requested by respondents,

through their designate medical provider.  Although the claimant was capable of performing his

employment duties from June 26, 2008, through June 1, 2009, he was within his healing period

and was removed from work on June 1, 2009, by respondents’ designate medical provider.  The

claimant has been place in a position similar to the claimant in Superior Industries v. Thomaston,

72 Ark. App. 7, 32 S.W.3d 52 (2000), in that he has been rendered totally incapacitated from
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engaging in gainful employment by the actions of respondents.  Respondents have controverted

the claimant’s entitlement to temporary total disability benefits for the period commencing June 1,

2009, and continuing through the end of his healing period, a date to be determined, or until such

time as he is returned to work by respondents.

Shoulder Injury

The claimant contends that he sustained bilateral shoulder injuries in the August 3, 2007,

accident, or in the alternative he sustained a gradual onset injury to the shoulders.  In order to

receive workers’ compensation benefits a claimant must establish; that the injury arose our of and

in the course of the employment; that the injury caused internal or external harm to the body that

required medical services; that there is medical evidence supported by objective findings

establishing the injury; and that the injury was caused by a specific incident and identifiable by the

time and place of occurrence.  Ark. Code Ann. §11-9-102(4) (Supp. 2007).  Further, the claimant

bears the burden of proving a compensable injury by a preponderance of the credible evidence. 

Ark. Code Ann. §11-9-102 (4)(E)(i) (Supp. 2007).  Compensation must be denied should the

claimant fail to prove any one of the afore requirements by a preponderance of the evidence.

Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. §11-9-102 (4)(D) (Supp. 2007).  Objective findings are those findings

which cannot come under the voluntary control of the patient, and are only necessary to establish

the existence and extent of an injury.  Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990

S.W.2d 522 (1999).  It is the claimant’s burden to prove that he suffered an injury to his shoulders

on August 3, 2007.  The afore burden necessarily requires that he presents objective medical
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findings establishing the claimed bilateral shoulder injury.  Liaromatis v. Baxter County Regional

Hospital, 95 Ark. App. 296, 236 S.W.3d 524 (2006).  

In the instant claim, a thorough review of the medical in the record fails to disclose the

presence of objective findings establishing bilateral shoulder injuries.   While it is undisputed that

the claimant performed rapid repetitive work loading packages, there is a lack of objective

medical findings of injury to the shoulders.  The lack of objective medical finding establishing

bilateral shoulder injury is applicable whether the claimant advances a claim of a specific incident

injury or a gradual onset injury.  The claimant has failed to sustain his burden of proof by a

preponderance of the evidence that he sustained a compensable bilateral shoulder injury.

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly rate of $540.00, for the periods commencing February 27, 2008

through June 26, 2008, and June 1, 2009 continuing through the end of his healing period, a date

to be determine, as a result of the August 3, 2007, compensable injury.  Said sums accrued shall

be paid in lump without discount.

Respondents are further ordered and directed to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses growing out of and in connection with the

treatment of the claimant’s compensable injury of August 3, 2007, to include medical related

milage.

Maximum attorney fees are herein awarded on the controverted indemnity benefits herein

awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,
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until paid.

IT IS SO ORDERED. 

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 

 

   
  

  

    

   

 

 

  


