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Claimant was represented by Honorable Stephen L. Tisdale, Attorney at Law,
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Respondents No. 1 were represented by Honorable William C. Frye, Attorney at

Law, North Little Rock, Arkansas.

Respondent No. 2 was represented by Honorable David Simmons, Attorney at

Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted on September 13, 2010, to determine whether

the claimant sustained a compensable injury within the meaning of the Arkansas

Workers’ Compensation Law.  A prehearing conference was conducted in this

matter on July 28, 2010, and a Prehearing Order was filed on that same date.  At

the hearing, the parties agreed the Prehearing Order would be admitted into the

record as Commission Exhibit 1, subject to any modifications made at the full

hearing.  
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At the full hearing, the parties stipulated to the following:

1) The employee-employer-carrier relationship existed at all

relevant times, including July 17, 2006.

2) The claimant was involved in a motor vehicle accident on

July 17, 2006.

3) The claimant earned sufficient wages to entitle him to the

maximum compensation rates of $488.00 per week for

temporary total disability and $366.00 per week for

permanent partial disability.

4) Respondents No. 1 have controverted this claim in its

entirety.

At the full hearing, the parties agreed the primary issue to be determined

would be whether the claimant sustained a compensable spinal injury and, if

overcome, it must be determined whether claimant is entitled to associated

benefits.  Respondents No. 1 have also raised the issue of the notice defense.

At the full hearing, the claimant contended, in summary, that he sustained

a compensable spinal injury as the result of the July 17, 2006, motor vehicle

accident.  Claimant contends respondents should be held responsible for all

hospital and medical related expenses, including but not limited to two surgeries

that the claimant underwent following the accident.  The claimant contended that

he is entitled to temporary total disability benefits and/or temporary partial

disability benefits for the following periods:  

MR. TISDALE:  Your Honor, we say from July 17th, 2006 to

September the 15th of 2006 Mr. Baxter suffered temporary total

disability.  From September the 15th, 2006 to January 31st, 2007 he
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entered temporary partial disability.  From January 31, 2007 to

February 15th, 2007, temporary total disability.  February 15th, 2007

to May 15 th, 2007, temporary partial disability.  From May 15 th, 2007

to December 31st, 2007, temporary total disability benefits, and from

December the 31st of 2007 on, temporary partial disability.  (T. p. 17,

lines 1-11)

The claimant further contended his healing period for his injuries sustained in the

July 17, 2006, automobile accident ended in July of 2008.  The claimant contends

that all benefits herein requested have been controverted and attorney’s fees

should attach.  The claimant reserved his right of entitlement to permanent partial

disability benefits,  including wage loss and permanent partial disability, pending

the determination on compensability.

Respondents No. 1 contended, in summary, at the full hearing:

The Claimant was involved in a motor vehicle accident on July 17,

2006.  He was initially treated at the Emergency Room at Saline

Memorial.

Subsequent to this, the claimant was hospitalized by Dr. Peek and

received medical treatment.  The claimant did not report the

accident to Union Standard Insurance Company until December 26,

2006, when an AR-C was filed.  In his recorded statement that has

been previously provided to the parties, the claimant claimed that he

was initially not going to turn it in until he realized he was going to

have surgery.  The claimant was also not turned in until after he had

settled with the third party tortfeasor’s carrier, Progressive, for

$25,000.00 In addition, he continues to pursue an underinsured

motorist claim for $500,000.00 against Progressive as well.

The claimant has had long standing thoracic and lumbar problems.

The claimant initially had a decompression and fusion at L5-S1.

The diagnosis that let to the fusion was post laminectomy syndrome.

Because of that surgery, the claimant continued to have chronic

pain.  While Dr. Peek refused to provide a rating at the deposition,
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based on the fact that he gave a rating of 25% at L4-5, it is

Respondents No. 1's position that his pre-existing impairment at L5-

S1 would be 25% to the body as a whole.

The claimant also suffered from fractures at T10 and T11.  He

underwent kyphoplasty with Dr. Peek.  A 15% rating was given for

those problems.  Because of the fractures, the claimant continued

to have muscle spasms and pain requiring treatment by Dr. Peek

and Dr. Hart.

The claimant also suffers from arachnoiditis, which is an

inflammation of the spinal column.  Also, the claimant suffers from

Addison’s disease, which requires prednisone.  Addison’s disease

also causes fatigue and accentuates the claimant’s perception of

pain.  In fact, the claimant continues to take straight Demerol for his

back problems.

The claimant underwent another surgery at L4-5, including

decompression and fusion.  Dr. Peek gave the claimant a 25%

rating for that condition.  The claimant also had a motor vehicle

accident, which caused a C7 fracture.  Respondents No 1 contend

that would be another 10% rating.  He continues to have chronic

headaches and was requiring botox injections for that problem.

In fact, the claimant received $105,000.00 in 1997 from CNA for one

of his compensation claims.  He also settled three workers’ comp

claims with Travelers for another $100,000.00.  He received

$180,000.00 from St. Paul for his L3-4 surgery resulting from a

motor vehicle accident.  He also received another $325,000.00 in

settlements from another car wreck.  For this claim, he received

$25,000.00 and is pursuing a claim.

Prior to the motor vehicle accident, the claimant had already

undergone a decompression at L3-4.  Also, he was found to have

atrophy of the leg two to three days after the accident.  Dr. Hart

reported just after the accident that there was no significant claim in

the claimant’s condition from the motor vehicle accident.  The

claimant did have some physical therapy for that condition prior to

giving notice to the Respondent-Employer.  There was also a report

by the therapist that the claimant had been kicked by a young horse

during this period of time.  The claimant eventually underwent a
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fusion at L3-4.  It is Respondents No. 1's position that this surgery

is related to his long standing problems and not due to the motor

vehicle accident.

As far as the T9 fusion, this is where the laminectomy was done by

Dr. Jordan in placing the spinal cord stimulator.  It was noted by Dr.

Peek that this laminectomy removed a sizeable amount of bone and

left a sizeable hole around the nerves and tissue, leaving them

unprotected.  Dr. Peek indicated that this surgery was due to post-

laminectomy syndrome.  Respondents No. 1 contend that this is a

long standing problem and, once again, was symptomatic even

before the motor vehicle accident as evidenced by the injections by

Dr. Hart at T9-10 throughout the past few years.

As far as temporary partial disability benefits, the claimant has been

practicing part time even before the accident.  In fact, he is receiving

disability payments from Northwestern Mutual and was prior to the

accident.  Dr. Peek opined in his deposition that the claimant was

temporarily totally disabled and was not even aware that the

claimant was back working.

The claimant was told in January of 2006 that he could work part

time, four to six hours per day.  At that time, he was on methadone,

duragesic patches, Valium and his pump.  He also had Dr. Ward fill

out a Northwest Mutual form of disability indicating that he could

only sit for three hours, stand for one hour, and walk for one hour.

Dr. Ward reported that the claimant’s condition was continuing to

deteriorate.

In addition, Dr. Peek gave the claimant 42% for the last two

surgeries.  If added to his prior impairment, it would come to 137%

to the body as a whole.  The claimant has already received and

been compensated for 95% to the body as a whole from his

previous surgeries and claims.

The Claimant evidently has also had another motor vehicle accident

for which a claim has been made.  The Respondents do not have

any updated medical from Dr. Peek or any other physician from

2008-2010.  Also, the Claimant is asking for temporary total

disability and temporary partial disability benefits.  The Respondents

are not sure what dates the Claimant is alleging that he is entitled to
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these benefits.

Respondents have also made attempts to obtain information

concerning the Claimant’s pursuit of the underinsured motorist claim

that he made for this accident, but have been denied this

information.  Therefore, the Respondents take the position that since

the Claimant represented himself, he should make the records

available to the parties, including all depositions, discovery, and

other pleadings.

Respondents No. 1 further contend that it has received evidence

that the claimant settled with his uninsured motorist coverage

without providing it any notice of the settlement.  Respondents No.

1 apparently contend that it is entitled to a credit or  offset  for

benefits  provided  by  other  carriers  pursuant to Ark. Code Ann.

§11-9-411.  The claimant concedes that respondents are entitled to

a credit against the third-party tortfeasor while maintaining that

respondents are not entitled to any credit against the claimant’s

uninsured motorist coverage.

Respondents No. 1 contend that they first received notice of the

July 17, 2006, incident on December 27, 2006.  

Respondents No. 1 further contend that if for some reason this claim

was found compensable and benefits owed, that as of May 25,

2008, the claimant sustained another injury that resulted in medical

and resulting temporary total disability benefits that would not be

Respondents No. 1's responsibility.

Respondent No. 2 has deferred to the outcome of litigation concerning

compensability.  As previously noted, permanent disability has been reserved.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their
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demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties are hereby accepted

as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable spinal injury as a

result of a specific incident identifiable by time and place of

occurrence on or about July 17, 2006.  Specifically, the

claimant has failed to prove by a preponderance of the

evidence that his spinal injuries arose out of and in the course

of employment.

DISCUSSION

The claimant, age 58 years old, testified that on July 17, 2006, he was

working part time as an attorney.  The claimant testified that prior to July 17,

2006, he had already had approximately ten back surgeries.  The claimant

testified that due to his previous back surgeries he was able to work part time as

an attorney, sometimes forty-five minutes a day, sometimes more and sometimes

less.

The claimant testified that on July 17, 2006, he was driving to a client’s

home to work with his client on answering discovery.  The claimant testified that

prior to making it to his client’s home he was in an automobile accident which

caused his alleged compensable spinal injuries.  The claimant testified that as

a result of the automobile accident he broke some ribs and thereafter had to
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undergo two additional back surgeries.  The record reveals that the two primary

areas of contention regarding the claimant’s alleged compensable spinal injury

was at the T9-10 level and the L3-4 level.  It must be noted that the claimant

testified to broken ribs; however, at the full hearing, the only contention from the

claimant’s counsel regarding a compensable injury was “a spinal injury.”

Therefore, this Opinion will only address the issue of the claimant’s alleged

compensable spinal injuries as a result of the July 17, 2006, automobile accident.

The claimant contends that as a result of the July 17, 2006, automobile

accident he sustained compensable spinal injuries and is entitled to all

associated medical treatment, temporary total disability benefits, temporary

partial disability benefits, and attorney’s fees.

ADJUDICATION

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of A.C.A. § 11-9-102(4)(A)(i) must be established:

1) proof by a preponderance of the evidence of an injury arising

out of and in the course of his employment;

2) proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body which

required medical services or resulted in disability or death;

3) medical evidence supported by objective findings, as defined

in Ark. Code Ann. § 11-9-102 (16), establishing the injury;
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4) proof by a preponderance of the evidence that the injury was

caused by a specific incident and is identifiable by time and

place of occurrence.

Mickel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

Following the claimant’s July 17, 2006, automobile accident there were

primarily two areas of the claimant’s spine which received surgery and/or medical

attention.  One level was in the thoracic area at T9-10 and the other was in the

lumbar area at L3-4.  Those two areas of the spine were contested areas at the

September 13, 2010, hearing.  To say the least, the claimant has a long history

of back problems prior to July 17, 2006.  There are hundreds and hundreds of

pages of medical dating back to the 1980s contained in the record herein

concerning the claimant’s previous back problems.  Most significant however are

the previous back problems found in the medical reports prior to July 17, 2006,

regarding the claimant’s spine at the T9-10 level and the L3-4 level.

W ith regard to the T9-10 level the medical records clearly show the

claimant had multiple problems for many years prior to July 17, 2006.  I will not

list all the medical records that relate to the claimant’s previous T9-10 spinal

problems; however, it is worth noting that on August 26, 2002, Dr. Richard Jordan

performed an operation on the claimant in which “the T9 spinous process and

lamina were removed.”  (R1's Ex. 5, p. 94)  Additionally, on July 21, 2004, Dr.

Hart performed extensive radiofrequency denervation/rhizotomy on the left
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thoracic T9-10.  (R1's Ex. 5, p. 146)  The medical records show the claimant

continued to have problems at the T9-10 level and even in May of 2006,

approximately two months before the July 17, 2006, motor vehicle accident the

claimant was in Dr. Hart’s office complaining that he had been bed bound for the

last few weeks because of back pain.  At that time, the medical report from Dr.

Hart found at Respondents No. 1, Exhibit 5,  page 196, shows that the claimant

requested radiofrequency and denervation at the T9-10 level.

When it comes to the claimant’s problems with the thoracic spine at the T9-

10 level prior to July 17, 2006, the claimant’s testimony is highly suspect.  The

claimant testified at the September 13, 2010, full hearing, “I had never to my

knowledge ever had any problems at T9.”  (T. p. 49, lines 23-24)  Clearly, the

medical records show that the claimant had extensive problems at the T9-10

level prior to July 17, 2006.  It must also be noted that following the claimant’s

July 17, 2006, automobile accident all the pain or other type medications the

claimant needed regarding his alleged compensable spine injuries were

medications that the claimant was taking prior to July 17, 2006, for his preexisting

spinal conditions.  (T. p. 65, lines 16-18)  The claimant would have one believe

that the spinal procedures performed on the claimant after July 17, 2006, were

related to the automobile accident on that date.  However, even Dr. Peek as far

back as 2003 stated, “It is my opinion that Mr. Baxter will continue to need pain

control and medical procedures throughout his lifetime.”  (R1's Ex. 5, p. 100)  Not
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only Dr. Peek, but Dr. Hart previously noted that the claimant has “a very complex

spine history.”  As far back as 2003 Dr. Hart diagnosed the claimant with failed

back surgical syndrome and multilevel moderate to severe disc disease.  (R1's

Ex. 5, p. 10)  

W ith regard to the claimant’s spine at the L3-4 level, the medical records

show that the claimant underwent a decompression of the left L3-4 with

placement of Duragen patch on the dura to repair CSF leak on November 21,

2003.  (R1's Ex. 5, pp. 123-124)  Following the claimant’s July 17, 2006,

automobile accident, approximately ten months later the claimant underwent a

fusion at the L3-4 level.  The claimant attributes that fusion surgery to the July 17,

2006, automobile accident.  I cannot agree.  The medical records as far back as

February 1, 1998, show that Dr. Peek was considering a fusion at the L3-4 and

L4-5 levels.  (R1's Ex. 5, p. 34)  

The medical records are replete with continued problems from 1998 all the

way up through May of 2006 regarding the claimant’s spine at the L3-4 level.  The

medical records clearly show that the claimant had continuing problems at the

L3-4 level following his decompression at L3-4 in 2003.  In fact, the claimant

testified at the September 13, 2010, full hearing that the symptoms he had at the

L3-4 level in 2007 prior to his fusion were the same symptoms he had had off and

on for a number of years.  (T. p. 68, lines 19-22)  The claimant testified at the

September 13, 2010, full hearing that the cause for the need of the 2007 L3-4
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fusion was before the July 17, 2006, automobile accident.

Q Now, you eventually had to have an additional surgery to your

back as a result of this automobile accident, is that right?

A Yeah.

Q And what was that?

A That was a fusion at L3-4.

Q Okay, tell me about that.

A All right.  W hat caused this was even before this wreck . . .

(T. p. 53, lines 17-24)

The claimant contends that his need for medical attention for his spine after

July 17, 2006, was related to the July 17, 2006, automobile accident.  I cannot

agree.  The medical records show that less than two months before the July 17,

2006, automobile accident the claimant was in Dr. Hart’s office receiving

radiofrequency denervation at L3-4 and injections at the T9-10 level due to the

claimant’s continued complaints of pain.  (R1's Ex. 5, pp. 196-197)  In the same

report, Dr. Hart states, “He has severe disk disease.”  Dr. Hart further says “He

has severe multilevel facet lumbar spondylosis changes without myelopathy.”  As

stated above, multiple doctors had stated prior to July 17, 2006, that the claimant

would need continuing back procedures and pain management due to his

preexisting conditions.  It must be noted that after the automobile accident in July
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of 2006, the claimant reported to Dr. Hart’s office and on August 9, 2006, and Dr.

Hart stated, “Really no significant changes from the motor vehicle accident most

of the pain is on the left side the lower thoracic to the lumbar spine. . . There are

no specific neurological changes.”  (R1's Ex. 5, p.209)  It is clear to this examiner

that Dr. Hart’s opinion of August 9, 2006, is correct and that the claimant had no

significant changes due to the July 17, 2006, automobile accident.  

All the claimant’s problems at the L3-4 level and T9-10 levels preexisted

the claimant’s automobile accident in July of 2006.  As stated above, all the

medications claimant was on after the July 2006 accident are medications the

claimant was on prior to July 2006.  Further, the fusion at the L3-4 level which the

claimant underwent in 2007 had been recommended as far back as 1998.  Based

on all the medical evidence contained in the record and hearing the testimony of

the witnesses, I find that the claimant has failed to prove by a preponderance of

the evidence that any of his spinal injuries arose out of and in the course of his

employment on July 17, 2006.  I find that the claimant’s spinal conditions are all

preexisting conditions and that the claimant’s need for treatment after July 17,

2006, is related to the preexisting conditions and the claimant’s preexisting

severe degenerative disk disease.  It is no surprise that the claimant needed

additional treatment in 2007 because that additional treatment was contemplated

by all doctors years and years before the July 2006 automobile incident.  I find

no causal connection between the claimant’s need for treatment for his spine
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after July of 2006 and the July 2006 automobile incident.

In making my determination that the claimant’s need for treatment for his

spine did not arise out of and in the course of employment on July 17, 2006, I do

not totally disregard Dr. Peek’s contrary position of causation.  However, it must

be noted that Dr. Peek in his January 8, 2007, report stated the injury to the

thoracolumbar spine has required a fusion.  “Prior to this accident, he did not

have any problems in this region.”  Clearly, Dr. Peek was well aware of the

claimant’s previous history at the T9 level and chose to disregard the facts.  For

Dr. Peek to say that the claimant had never had any thoracic problems in this

region prior to July 17, 2006, is a clear misstatement that raises considerable

doubt in this examiner’s mind with regard to Dr. Peek’s testimony.  (R1's Ex. 5,

p. 232)  

For the reasons stated above, I find that the claimant has failed to prove

by a preponderance of the evidence that his spinal injuries arose out of and in the

course of his employment on July 17, 2006.  I find that all the claimant’s spinal

injuries preexisted the July 17, 2006, automobile incident and that said injuries

were not caused by a specific incident on July 17, 2006.  In making this

determination, I do not discount the possibility that the claimant’s preexisting

conditions could have been aggravated by the July 17, 2006, automobile

accident.  However, the same elements needed to prove a compensable specific

incident injury are also the same to prove a compensable aggravation.  For the
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same reasons stated above, I find that the claimant has failed to meet his burden

needed to prove a compensable aggravation.  All of the claimant’s treatment to

his spine was either recommended or foreseen prior to July 17, 2006.  The

claimant has failed to meet his burden of proving any compensable injuries to his

spine as a result of the automobile incident on July 17, 2006.  Since the claimant

has failed to meet his burden of proof regarding compensability, the other issues

outlined herein are rendered moot.

ORDER

For the reasons discussed herein this claim must be and hereby

respectfully denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


