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STATEMENT OF THE CASE

A hearing was conducted on December 4, 2009, to determine whether the

claimant was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on October 28, 2009,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

correctly set out in the Prehearing Order.  A copy of the Prehearing Order was

introduced, without objection, as “Commission’s Exhibit 1.”

It was stipulated that the employee/employer relationship existed at all

relevant times, including May 5, 2006; that the claimant sustained a compensable

injury as the result of a specific incident on said date, respondents acknowledging
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a groin injury; that the claimant’s average weekly wage was $641.36, entitling him

to compensation rates of $428.00 per wee for temporary total disability and $321.00

per week for permanent partial disability; and that respondents had controverted all

benefits related to any alleged back and/or neck injury.

By agreement of the parties, the following issues presented for

determination:

1) Whether the claimant sustained a compensable back and/or neck injury as
the result of the May 5, 2006, admitted incident.

2) Claimant’s entitlement to permanent impairment benefits related to the
alleged back injury.

The claimant contended, in summary, that in addition to the admitted injury,

he also sustained both a cervical and low back injury as the result of the May 5,

2006, incident; that respondents should be held responsible for all medical

treatment provided for the controverted portion of the claimant, together with

continued reasonably necessary medical treatment.  The claimant further

contended that he was entitled to a five percent (5%) impairment for the low back

injury.  The claimant requested a controverted attorney’s fee on any additional

benefits awarded.

The respondents contended that the claimant could not prove that he

sustained either a neck or back injury as the result of the May 5, 2006, incident.

Respondent pointed out that the claimant was assigned a five percent (5%)

anatomical impairment for the admitted groin injury which respondents maintained
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it had paid and that the claimant was not entitled to any impairment benefits for the

back injury.

The claimant was the only witness to testify.   The record is composed solely

of the transcript of the December 4, 2009, hearing containing numerous exhibits,

including a joint medical exhibit consisting of sixty-three (63) pages.  Subsequent

to the hearing, both parties submitted letter briefs addressing how the medical

evidence supported their conflicting contentions concerning compensability of the

back claim.  The briefs have been blue-backed and made a part of the record

herein.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe his demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact

3. The claimant has proven, by a preponderance of the evidence, that in

addition to his admitted groin injury, he sustained a compensable back injury

as the result of the May 5, 2006, incident which has been established by
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medical evidence supported by objective findings.

4. The claimant has failed to prove, by a preponderance of the evidence, that

he sustained a cervical injury as the result of the May 5, 2006, incident which

can be established by medical evidence supported by objective findings.

5. Respondents are responsible for all reasonably necessary medical treatment

for the claimant’s groin injury as well as the claimant’s low back injury and

respondents remain responsible for continued reasonably necessary medical

treatment.

6. The claimant has proven, by a preponderance of the evidence, that he is

entitled to a five percent (5%) whole body impairment related to the

controverted low back injury.

7. Respondents are entitled to a credit or offset equal to dollar-for-dollar the

amount of benefits the claimant has previously received for medical services

under a group health insurance plan pursuant to Ark. Code Ann. §11-9-411.

DISCUSSION

The relevant facts in this claim are undisputed.  Further, I found the claimant

to be a most credible witness.  Despite sustaining significant traumatic injuries, the

claimant has exhibited a strong work ethic.  The record reflects that the claimant

has continued working for the employer herein at all relevant times while the

medical providers were attempting to determine the true nature and extent of the

claimant’s injuries.  In addition, the record reflects that respondents exercised good
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faith in meeting its obligations under our workers’ compensation laws by providing

the claimant with prompt, reasonably necessary medical treatment for more than

two (2) years, including significant medical treatment related to the lumbar spine

and left lower extremity.

The specific reason respondents controverted the immediate claim is

unclear.  Based upon respondents’ cross-examination of the claimant, it appears

respondents were attempting to show that the claimant’s physical problems beyond

the admitted groin injury, did not manifest themselves for more than two (2) years

after the work-related incident which is inconsistent with the facts in this claim.  In

its post-hearing brief, respondents contend that there are no objective clinical

findings to support the claim for work-related injuries to the back and neck.  I

respectfully disagree with respondents’ assertion.

The claimant, Darrell W. Barton, testified in his own behalf.  The claimant is

forty-seven (47) years old.  He has an eleventh grade education.  He then

completed his GED.  In addition, the claimant has obtained vocational training in

both appliance service repair, as well as a locksmith.  The claimant has been

employed by the respondent, Arkansas State University, for approximately eighteen

(18) years.  The claimant’s job duties involve maintenance and repair of the campus

facilities.  The claimant sustained an admitted injury as the result of a specific

incident identifiable in time and place of occurrence on May 5, 2006.  The claimant

was working on an exhaust fan motor when he slipped and fell approximately four
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(4) feet, straddling a steel tube.  The claimant stated, “I was actually knocked out

for a brief period of time.”  It is uncertain whether the claimant lost consciousness

due to the pain or because he struck his head.  The claimant was initially taken by

the employer to the First Care – Matthews Clinic, where he was examined and

treated by Dr. Marsha K. Taylor.  The claimant was initially treated for testicular

pain and swelling on the left.  A large scrotal hematoma was noted.  The claimant

was released to return to work on May 8, 2006, with restrictions against lifting.  The

claimant was prescribed medication for pain.  (Tr.9)(Jt. Ex. A, pp.1-5)

As previously noted, respondents exercised good faith in meeting its

obligations under our workers’ compensation laws by proving the claimant with

significant  medical  treatment.   The claimant has been examined and evaluated

by several  physicians  either  at  the  direction  of  respondents  or  by  referral  of

an authorized  treating  physician.  Dr.  T.  Joseph  Kosinski,  also  with  the  First

Care – Matthews Clinic in Jonesboro has been the claimant’s primary treating

physician.  In addition, the claimant has been seen by Dr. Sunil Gera, a pain

management specialist, Dr. J. Cranfill, a urologist, Dr. Michael Lack, Dr. Michael

Fox, and Dr. Calin Savu, another pain specialist.  Apparently, respondents paid all

medical and related treatment through at least May 19, 2008.  After respondents

terminated additional medical treatment related to the claimant’s back complaints,

the claimant received follow-up medical treatment through his group health

insurance.
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The claimant testified that within a few weeks after the work-related incident,

in addition to the pain in his groin, he also experienced back pain.  The claimant’s

undisputed testimony was that he reported back problems to D. A. Davis, the

representative that handles workers’ compensation claims for the employer and was

advised that both injuries would be considered part of the same claim.  (Tr.14)

A portion of the claimant’s testimony on cross-examination is set out below:

Q     I didn’t understand what you said about the first time you became aware of
back pain.

A     Okay.

Q     When was that, approximately?

A     Approximately, it was three weeks after I fell.

Q     You were injured in 2006?

A     Yes, sir.

Q     Now, according to these emails where Mr. D.A. Davis mentions that you had
back pain, these communications are all in 2008?

A     Yes, sir.

Q     May, in fact, about two years, three years after your – or two years after your
injury?

A     Right.

Q     So you did not say anything to Mr. Davis about back pain until two years after
your injury?

A     No, sir, I went to him three weeks prior to the injury [sic] and told him what was
going on, and at that time he told me that both claims were one and I was to go on
and be treated and they would take care of it.  At that time I was sent – had an MRI
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done.  It did not show anything, and I went two years back and forth to doctors
trying to figure out what was going on.  They just kept putting me on pain
medication.  They wasn’t really doing any tests to really try to discover where the
pain was until two years later, whenever I had had all I could stand and went to my
Dr. Kosinski, which sent me to Savu, when he found the problem at that time.

Q     Well, you said that you would try to find it, but you had an MRI in 2006, didn’t
you?

A     Correct.

Q     So that was – looking at the exact date, I’m trying to in this report, it’s hard to
find – July 27th?

A     Correct.

Q     So that was only a couple of months after you –

A     Right.

Q     They did some plain film x-rays on your behalf?

A     Correct.

Q     Did they do more than one MRI?

A     No, sir.

Q     As I understand what your lawyer said at the beginning, you were not claiming
any TTD, is that correct?

A     Explain TTD, please.

Q     Temporary total disability.

A     No.  (Tr.17-19)

A  claimant is not required to establish the causal connection between a

work-related incident and an injury by either expert medical opinion or objective
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medical evidence.  See, Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999).  In fact, the Arkansas Courts have long recognized that a

causal relationship may be established between an employment-related incident

and a subsequent physical injury based on evidence that the injury manifested itself

within a reasonable period of time following the incident so that the injury is logically

attributable  to  the  incident,  where  there is no other explanation for the injury.

Hall v. Pittman Construction Co., 234 Ark. 104, 357 S.W.2d 263 (1962).   However,

if the disability does not manifest itself until months after the accident, so that

reasonable men might disagree about the existence of a causal connection

between the accident and disability, the issue becomes a question of fact for the

Commission’s determination.  Kivett v. Redmond Co., 234 Ark. 855, 355 S.W.2d

172 (1962).  See also, Wentz v. Servicemaster, 75 Ark. App. 296, 57 S.W.3d 753

(2001).

Rather than conduct an exhaustive analysis of the medical evidence, suffice

it to say that the medical records are replete with complaints of back and left leg

pain, in addition to the claimant’s left groin pain.  In its post-hearing brief, the

respondents assert that the principle issue is whether there are objective clinical

findings to support the claim for work-related injuries to the back while maintaining

that the medical does not contain any objective findings.  I respectfully disagree.

Because of the claimant’s back pain, as well as complaints of paresthesias in the

left leg, Dr. Kosinski ordered an MRI of the lumbar spine which was performed on
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July 27, 2006.  The results reflected a mild, bright T2 signal at L3-L4, as well as a

facet joint hypertrophy with bright T2 signal at L4-L5.  (Jt. Ex. A, pp.20-21)

The claimant was subsequently examined, evaluated, and treated with

lumbar nerve blocks by Dr. Calin A. Savu.  Dr. Savu’s post-procedure diagnosis

was  lumbosacral spondylosis with facet disease very likely traumatic.  (Jt. Ex. A,

p.62)

Lumbosacral spondylosis is an objective finding.  Dr. Savu opined that the

spondylosis with facet disease was likely traumatic in nature.  The claimant’s

credible and undisputed testimony, together with the medical evidence, establishes

the causal connection of the claimant’s low back injury.  

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in his favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.
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C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this claim impartially, without giving the

benefit of the doubt to either party, I find that the claimant has proven that he

sustained a compensable back injury on May 5, 2006.

PERMANENT IMPAIRMENT

In the event compensability of claimant’s back complaints was established,

the only remaining issue concerned claimant’s entitlement to permanent impairment

benefits related to the back injury.  In a report dated July 7, 2009, the claimant’s

primary treating physician, Dr. Kosinski. issued a five percent (5%) impairment to

the body as a whole utilizing the Fourth Edition of the AMA Guidelines, basec upon

imagery reports, as well as his clinical examinations.  (Cl. Ex. A, p.4)

Dr. Kosinski’s assessment of permanent impairment is consistent with Table

75 II (C), AMA, Fourth Edition, Guides to the Evaluation of Permanent Impairment,

p. 3/113.

AWARD

Respondent, Public Employee Claims Division of the Arkansas Insurance

Department, is hereby directed and ordered to pay all outstanding medical and

related treatment related to the claimant’s compensable back injury and

respondents remain responsible for continued, reasonably necessary medical

treatment.
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Respondents are further directed and ordered to pay, to the claimant,

permanent impairment benefits at the rate of $321.00 per week beginning July 7,

2009, and continuing for 22.5 weeks, representing a permanent impairment of five

percent (5%) to the body as a whole.  

All benefits having accrued, respondents are to pay same in lump sum and

without discount.

Additionally, claimant’s attorney, Mr. Philip M. Wilson, is hereby awarded to

maximum statutory attorney’s fee on the indemnity benefits only pursuant to, and

limited by, Ark. Code Ann. §11-9-715.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


