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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on December 15, 2009, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this

case on October 27, 2009.  The Pre-hearing Order set forth the stipulations offered

by the parties and outlined the issues to be litigated and resolved at this hearing.

A copy of the Pre-hearing Order was made Commission’s Exhibit No. 1 to the

hearing record.  The following stipulations as submitted by the parties in the Pre-

hearing Order and as stated on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee relationship existed on April 22, 2009, when

the claimant sustained a compensable injury to his left shoulder.

3. The claimant’s average weekly wage was $551.88, resulting in an

applicable temporary total disability rate of $368.00 and permanent

partial disability rate of $276.00.

By agreement of the parties, the issues to be litigated are:

1. Claimant’s entitlement to additional medical benefits and temporary

partial disability benefits.

2. Controversion and attorney’s fees.

The record consists of a one volume transcript of the December 15, 2009,

hearing, consisting of the testimony of Jeffery Barnett, Albert W. Riggin, Jr., Steven

Ray Turnage and all documentary evidence consisting of Commission Exhibit No.

1 (Pre-hearing Order): Claimant’s Exhibit No. 1 (Medical Reports); Respondents’

Exhibit No. 1 (Packet of Employment Records and Medical Bills); Respondents’

Exhibit No. 2 (Non-medical Records); and Respondents’ Exhibit No. 3 (CD of

surveillance video).

CONTENTIONS

The claimant contends that he is entitled to additional medical care and

treatment including surgery recommended by the authorized treating physician, Dr.

Hudson.  The claimant contends that he is entitled to temporary partial disability

benefits from the date last paid to a date yet to be determined.  The claimant

contends that these benefits have been controverted and a maximum attorney’s fee



Barnett - F903774 - 3 -

is owed thereon.  The claimant agrees that the respondents would be entitled to a

$120.00 per week credit  towards any temporary total disability benefits awarded

because the claimant performed some work and earned partial wages during the

period of temporary total disability claimed.

The respondents contend that while this claim was initially accepted as

compensable, surveillance done on or about June 23, 2009, indicates that the

claimant was clearly acting outside the scope of any limitations and restrictions that

were assigned to him by his treating physician.  It is respondents’ position that any

need for medical treatment and his off work status subsequent to that surveillance

is associated with an independent intervening incident and not the claimant’s

original compensable injury.  The respondents contend the claimant has a child

support obligation of $542.00 for fee arrearages that must be taken into

consideration in the event he is found entitled to additional indemnity benefits.

FACTUAL BACKGROUND

The claimant (d.o.b. 07-24-75) is thirty-five years of age.  He quit school

during the last semester of the tenth grade and has not completed his GED training.

He has performed mechanic work and some delivery services.  He grew up working

in his dad’s mechanic shop and has worked there since he was thirteen or fourteen.

He was employed by Twin City Transportation Company (“Twin City”) in October

of 2008 as a service tech.  Barnett explained that his job duties consisted of

changing oil and other services related to a service station.  He also helped with

mechanic work.  He received specialized training in working on wheels, seals, and
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bearings.  He was laid off work in January of 2009.  He was rehired in February of

2009.  He estimated that his work required him to lift between 150 to 200 pounds

regularly.  On April 22, 2009, he injured his arm and shoulder while working under

a truck.  He reported the injury and sought medical treatment with Dr. Warren at

Concentra.  He was given physical therapy, prescription pain medication, anti-

inflammatory pills, and six injections.  He went to therapy three times a week until

his benefits were terminated approximately July 24, 2009. He underwent an MRI on

April 29, 2009, which revealed a partial thickness tear of the supraspinatus tendon

and some adhesive capsulitis.  On May 7, 2009, he underwent a CT arthrogram of

his left shoulder which revealed similar findings.  He worked light duty for

approximately two weeks until there was no light duty available.  He received

workers’ compensation benefits until July 24, 2009.  He testified that his benefits

were terminated because he was caught on surveillance moving furniture.  He

began working for his brother one day a week delivering health supplies to health

departments across Arkansas.  He received $120.00 each week, but had to pay for

his own gas.   

He was referred to Dr. Hudson by Dr. Warren.  Dr. Hudson continued his

therapy.  Barnett explained that he had some improvement, but continues to have

pain.  He cannot do any overhead lifting without unbearable pain.  He continued to

do home exercises after the therapy was discontinued on July 24, 2009.  He

explained that his last visit with Dr. Hudson was on June 24, 2009, which was a

scheduled follow-up visit.  Dr. Hudson had placed him under restrictions of
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continued light duty, no overhead work, and no heavy activity with the left arm.  Dr.

Hudson has recommended surgery, but he has not had it because his benefits were

terminated and he cannot pay for it.  He had never had problems with his left

shoulder prior to this injury.  Barnett testified that he has not had any additional

injuries to his left shoulder since April 22, 2009.  He did not apply for unemployment

because he was not physically able to work.  

On cross-examination, Barnett testified that he had done full mechanic work

on small vehicles for his father.  His work at Twin City was on diesel trucks.  He has

had a CDL in the past.  He did not perform a lot of overhead work at Twin City.  He

did not dispute that Dr. Hudson gave him a restriction of no left arm work.  He

admitted that he was moving furniture with his brother on the day depicted on the

surveillance video.  He testified that it was an entertainment center that weighed

close to 100 pounds.  He testified that he did not have trouble lifting the furniture

with the help of his brother.  He has not contacted Twin City to return to work.  He

also explained that he would work more hours for his brother if the work was

available.  He has continued coaching his nephew’s baseball team.  He agreed that

he could do anything physically around the house and could move his arm

overhead but cannot lift anything.  He can do small vehicle mechanic work.  He

agreed that Dr. Hudson initially determined that he did not need surgery and denied

the use of narcotics.  On October 1, 2009, Barnett applied for a job with SOS, a

staffing agency, and indicated that he could do heavy duty labor on a full-time basis

and did not mention his prior employment with Twin City.  He also applied with
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Career Staffing indicating that he could perform any type of work and did not

mention his employment with Twin City.  On June 4, 2009, he told Dr. Hudson that

he was improving.  On June 24, 2009, the day after his last surveillance, the doctor

recommended surgery.  

Barnett testified that he cannot lay on his back and lift something or work on

something with his hands.   He did not go back to Twin City because he could not

do the lifting required to work on diesel engines.  He continued to work for his dad

up to the time he was hurt at Twin City.

Albert Riggin, Jr. testified that he worked as a diesel mechanic at Twin City.

He worked with the claimant.  On September 24, 2009, the claimant called him and

asked him directions to the Spring River and invited him to go with him.  He

explained that he normally goes to the Spring River to canoe.  In July of 2009,

Barnett invited him to go to the Spring River and told him that he was coaching and

playing softball.  He testified that he did not go with the claimant and could not

testify to what the claimant did or if he actually went there.  He explained that he

had noted that the claimant called him back three days later and said he had floated

the river.  

Steven Ray Turnage testified that he is a private investigator since 2003.  He

was employed to perform surveillance on Jeffery Barnett.  He conducted

surveillance on June 5, 2009, until June 23, 2009.  On June 23, 2009, he observed

the claimant loading a piece of furniture with another man into the back of the

claimant’s pick-up truck.  He explained that the claimant was in the back of the truck
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and helped pull the piece of furniture into the bed of his truck and strapped it down.

He also observed the claimant and the brother unloading the same piece of

furniture and carried it into the house.  He did not observe the claimant with any sort

of physical problem.  He also found pictures on his MySpace profile showing him

at a ballfield and a photo listed as the Spring River trip.  He did not observe the

claimant get injured performing any of the activities that he observed.  He did

observe him use his left arm driving, talking on the phone, putting fuel in his vehicle,

and to lift and move the piece of furniture.  He agreed that the piece of furniture

weighed more than twenty pounds.  He did not observe the claimant lift the hutch

overhead.

Barnett testified that he stayed and prepared the meals at the campsite and

did not canoe at the Spring River.  He testified that he coached a girls softball team.

He throws the balls to them with his right hand.  He testified that it hurt when he

lifted the home entertainment center and he had to set it down.  He explained that

he has more difficulty lifting overhead than picking objects up.  He testified that he

did not injure his shoulder lifting the furniture.  

Medical records reveal that the claimant was treated at Concentra on April

22, 2009, for a shoulder injury occurring on April 22, 2009.  Barnett stated “I was

taking a rear-end out of a truck and it fell.”  He was diagnosed with a shoulder strain

and was given Oxycodone and Celebrex .  He was released to return to work with

a sling and restrictions of no use of left arm.  He returned for a follow-up evaluation

on April 23, 2009.  He was referred for physical therapy.  On April 29, 2009, he was
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referred for an MRI and CT arthrogram.   These tests revealed a partial thickness

tear of the supraspinatus tendon and adhesive capsulitis.  On May 22, 2009,

Barnett was evaluated by Dr. Stephen Hudson, an orthopedic specialist.  Dr.

Hudson diagnosed the claimant with left shoulder pain with possible reflex

sympathetic dystrophy (“RSD”).  He recommended that Barnett continue in therapy

and prescribed Neurontin and Ultram.  He declined to give him narcotics for pain.

He noted that he did not see anything that needed operative intervention.   Barnett

returned to Hudson on June 4, 2009.  Hudson notes that Barnett reported that his

shoulder is doing somewhat better, but is still painful with activity and use of the

arm.  Barnett returned to Hudson on June 24, 2009.  Barnett complained that he

was not doing any better and reported difficulty lifting his arm over his head,

weakness in his arm, and a “catch” in his arm.  Hudson recommended an

arthroscopy to evaluate his rotator cuff and perform a possible rotator cuff repair

and a subacromial decompression and possible anterior capsular release.

The surveillance video and report reflect that on June 23, 2009, the claimant

was observed lifting a wooden armoire into the back of a pick-up truck and later

unloading the same piece of furniture and carrying it into a residence, utilizing both

hands and arms without restriction.  

  FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee relationship existed on April 22, 2009, when

the claimant sustained a compensable injury to his left shoulder.

3. The claimant’s average weekly wage was $551.88, resulting in an

applicable temporary total disability rate of $368.00 and permanent

partial disability rate of $276.00.

4. Claimant has not proven by a preponderance of the evidence that his

need for additional medical treatment, including the surgery

recommended by Dr. Hudson, is reasonable and necessary and

causally related to his compensable work-related injury of April 22,

2009.

5. Claimant has not proven by a preponderance of the evidence that he

is entitled to additional temporary partial disability benefits. 

6. Claimant is not entitled to a statutory attorney’s fee since there have

been no indemnity benefits awarded herein.

 DISCUSSION

I.  Additional Medical Treatment

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: 

(a)n accidental injury causing internal or external physical harm to the
body or accidental injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.

An injury is “accidental” only if it is caused by a specific incident and is

identifiable by time and place of occurrence.  A compensable injury must be
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established by medical evidence supported by objective findings.  Ark. Code Ann.

§ 11-9-102(4)(D).

The respondents initially accepted the claimant’s April 22, 2009, shoulder

injuries as compensable and paid medical expenses and temporary total disability

benefits through July of 2009.  However, respondents terminated benefits after

surveillance video revealed that the claimant was performing activities outside of

his restrictions, i.e. lifting furniture in excess of twenty pounds, and using his left

arm.  Respondents further contend that any need for additional medical treatment,

including the recommended surgery, is not causally related to the work-related

injury.    

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.
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What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369,

13 S.W.3d 218 (2000).   Respondents are responsible only for medical services

which are causally related to the compensable injury. 

In the instant case, it is undisputed that an incident involving the claimant

occurred at work.  The primary dispute is whether claimant has established a causal

connection between the work-related incident and the need for medical treatment.

In a workers’ compensation case, a claimant must prove a causal connection

between the work-related accident and the disabling injury.  Stephenson v. Tyson

Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  The determination of whether

a causal connection exists is a question of fact for the Commission to determine.

Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).

This is not a case where the opinions of the claimant’s doctors are based

solely on the subjective complaints of the claimant.  Rather the claimant has

undergone an MRI and arthrogram of his shoulder which reveal objective findings

of a partial tendon tear.

The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
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but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate pre-existing conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383

(2004); Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).  An aggravation of a preexisting non-compensable condition by a

compensable injury is, itself, compensable.  Id. 

In Davis v. Helena Chemical Co., claimant suffered from a pre-existing

lumbar degenerative condition before sustaining a compensable injury. Full

Commission Opinion, filed August 3, 1999 (D406121). The Full Commission

affirmed an administrative law judge’s finding that claimant was entitled to additional

medical treatment, stating:

The respondents’ and the dissent’s central argument in this case is
that the treatment the claimant is presently receiving is because of an
ongoing degenerative condition which would be occurring whether or
not the claimant suffered an injury in 1984. However, this argument
overlooks the fact that the claimant’s previously asymptomatic
degenerative process physically progressed and became
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symptomatic because of his 1984 compensable injury . . . the
compensable injury, not some speculative event, is what resulted in
the claimant’s present condition.

Id.

The Full Commission later upheld a finding of compensability where symptoms of

claimant’s pre-existing condition were asymptomatic for five years prior to the

compensable event. Jerry Hambelton v. Guy King & Sons, Inc. & Bituminous

Casualty Corp., Full Commission Opinion, filed February 22, 2001 (E904812).  The

Commission held that a preponderance of the evidence showed that claimant’s

symptoms were the result of his compensable injury, despite the fact that claimant

had a pre-existing ongoing degenerative process.  Id. at 19. 

In the instant case, respondents contend that the claimant’s need for

treatment is related to a pre-existing condition or an independent intervening

incident.  The claimant submits that there is no medical evidence offered to

establish that the claimant had any prior shoulder problems.  This medical evidence

is further substantiated by the testimony of the witnesses.  The claimant testified

that he had no prior problems with his shoulder prior to the incident in April of 2009.

His co-worker testified that the claimant was able to perform his job duties without

complaints or the appearance of any physical difficulties prior to April of 2009.

However, the evidence did reveal that Dr. Hudson’s initial evaluation of the claimant

revealed nothing that supported a surgical recommendation.  The claimant reported

improvement in early June of 2009 after continuation of therapy.  It was June 24,

2009, one day after the claimant was observed lifting and moving heavy furniture,
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that he returned to Dr. Hudson reporting significant pain in his shoulder.  It is clear

from the surveillance that the claimant was engaging in activities clearly outside his

restrictions.  To conclude that Hudson’s surgical recommendation was causally

related to Barnett’s work injury would be based on pure speculation.  Conjecture

and speculation, even if plausible, cannot take the place of proof.  Ark. Dept. of

Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991); Dena Construction

Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1970); Arkansas Methodist Hospital

v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

Therefore, I find that the claimant has failed to prove that the continued

medical treatment by Dr. Hudson, including the recommended shoulder surgery, is

causally related to his work injury.  

II.  Additional  Temporary Total Disability

Claimant is contending that he is entitled to temporary partial disability

benefits from the date last paid and continuing to a date yet determined.  The

claimant has testified that he worked one day a week since his benefits were

terminated for which he does not seek compensation.  The claimant is entitled to

temporary total disability benefits if he can satisfy a two-prong test:  (1) claimant

must be within his healing period; and (2) completely incapacitated from earning

wages.  Ark. Highway & Trans. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981).  The healing period is defined as that period for healing the injury, which

continues until claimant is as far restored as the permanent nature of the injury will

allow.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 459 (1994).  The
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evidence  demonstrates that the claimant was released by his treating physician to

work light duty with restrictions and he returned to work.  The evidence further

demonstrates that the claimant has continued to work on a part-time basis and has

sought full-time employment.  Based on the preponderance of the evidence, I find

that the claimant has failed to prove that he is entitled to additional partial or

temporary total disability benefits. 

III.  Controversion and Attorney’s Fees

Based on my review of the evidence in this case, I find that respondents

have fully controverted payment of additional medical treatment and associated

temporary total or partial disability benefits.  Because I have not awarded indemnity

benefits, I do not find that the claimant’s attorney is entitled to a statutory attorney’s

fee.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

___________________________
BARBARA WEBB
Administrative Law Judge


