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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. GOO2542

AUDREY BARNES, EMPLOYEE CLAIMANT

AMERICA’S CAR MART, INC.,   
EMPLOYER                                               RESPONDENT 

TRAVELERS INSURANCE COMPANY
INSURANCE CARRIER/TPA                                  RESPONDENT 
                                                                  
                               
                                         

                   OPINION FILED SEPTEMBER 8, 2010 

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, in Little
Rock, Pulaski County, Arkansas.

Claimant was represented by The Honorable George Bailey, Attorney
at Law, Little Rock, Arkansas.  

Respondents were represented by The Honorable Philip Cuffman,
Attorney at Law, Little Rock, Arkansas.

 
                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on August 16,

2010, in Little Rock, Arkansas.  A Prehearing Order was entered

in this case on June 21, 2010.   This Prehearing Order set out

the stipulations offered by the parties, and outlined the issues

to be litigated at the hearing, along with the parties’

respective contentions.      

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing,

and are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including October 21, 2009.

3.  The claimant sustained a compensable injury to her left

lower extremity(ankle) and back on said date.

     4.  The claimant’s temporary total disability rate is

$275.00, and her permanent partial disability rate is $206.00.

     5.  The claimant will be allowed to return to see Dr.

Arnold.     

6.  The claimant worked one week after her injury.

     7.  This claim for additional benefits has been controverted

in its entirety.

8.  In the event indemnity benefits are awarded, the

respondents are entitled to a setoff for unemployment benefits

received by the claimant, pursuant to Ark. Code Ann. §11-9-506.  

9.  All other issues not litigated herein are reserved under

the Arkansas Workers’ Compensation Act. 

     By agreement of the parties, the issues to be litigated at 

the hearing were as follows:

1.  Temporary total disability compensation from October 22,

2009, to a date yet to be determined. 

2.  An attorney’s fee.     

The claimant’s contentions are set out in her response to the

Prehearing Questionnaire, and are hereby incorporated herein by

reference.  The respondents’ contentions are set out in its 
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response to the Prehearing Questionnaire, as these are hereby

incorporated herein by reference as well.                    

     The documentary evidence submitted in this case consists of

the hearing transcript of August 16, 2010, and the documents

contained therein. 

The following witnesses testified at the hearing: the 

claimant and Melissa Bridgman.

                           DISCUSSION

         The claimant agreed that in October of 2009 she worked for

America’s Car Mart of Conway.  She had worked for the respondent-

employer a total of four years.  The claimant began working for

them on December 5th or 6th of 2005.

     She initially worked as a payment taker.  However, in October

2009, the claimant worked as a customer service representative,

wherein she was required to change the marquis, and take car loan

applications.

     Regarding her injury of October 21, 2009, the claimant 

claimant testified:

Q. So just what happened on the 21st that was a little bit
unusual?

A. Unusual, I was walking into the manager's office at the
time.  It's where the copier machine was and on my way out, I
slipped and fell on a concrete floor.

Q. Just tell us a little bit about what -- how it came about
that you fell, just exactly where you were in relation to the
office and what caused you to fall.  Do you know?

A. The floor was wet.  When I stepped on the concrete
flooring, yeah, that's when I slipped and fell.
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Q. Okay.  

A. I was right outside the door.

Q. Okay.

A. Stepping out.

Q. And right outside the door of the manager's office?

A. The manager's office, yes.

Q. Okay.  What position were you in as you started to fall?

A. I was trying to keep from hitting my head, which was a
doorway right across from me.  So I had to crunch down, and I
fell on my knees and twisted my ankle.

Q. Did both feet slip out from under you or just one?

A. Both of them did. 

Q. Both of them did.  Forward or backward?

A. It was forward.

     She essentially testified that her immediate manager and some

other people came to assist her in getting up.  The claimant

testified that she felt pain in her ankle and low back.  According

to the claimant, Cameron Hayes told her to go to PrimeCare Clinic,

which is a walk-in clinic.  She essentially agreed that she went to

the clinic that day. 

     The claimant testified that on her first visit to the clinic,

she saw Dr. Rivas.  He took x-rays and gave her some medication.

She agreed that she saw Dr. Rivas again on her second visit and

that he gave her another prescription and scheduled her for

physical therapy.
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   She admitted that she had some improvement with physical

therapy.  The claimant agreed that she attempted to go back to work

around late October or early November.  The claimant further agreed

that she worked for about a week.  

     With respect to her attempt to return to work, the claimant 

testified:

Q. Okay.  Now, were you able to do all your duties at work
when you went back that week and worked a week?

A. All my duties?

Q. Yes.

A. No.

Q. Okay.  What are the things that you usually did that you
could not do?

A. Like putting up the marquis.  That way, you have to raise
your hand with a big pole.  I wasn't able to do that.

Q. Okay.  And what about customers on test drives, were you
able to do that?

A. No.  He didn't want me to drive.

Q. Okay.  And who didn't want you to?

A. Oh, this is the Dr. Rivas.

Q. Okay.  How did your supervisor -- was your supervisor
okay with that?

A. I believe she was.

Q. Okay.  Were you able to -- why don't you just tell me
what you had trouble doing, what you could do and what you
could not do.

A. Okay.

Q. And what was hard to do?
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A. Going up or down the stairs as I normally do, you know,
getting in and out of the car, vehicle.  Like I said, putting
up the marquis and probably detailing a vehicle if I had to.

Q. Okay.  But you didn't detail any vehicles?

A. No.

Q. Okay.  So you knew you couldn't do that?

A. Right.

Q. Now, after you'd been working about a week, did they tell
      you you could keep doing the light-duty work or did they tell
     you you couldn't?

A. After -- would you repeat that?

Q. After the week, after that week, just tell me what
happened between you and the employer.

A. Okay.  I was called in the office with the manager and my
supervisor, the assistant manager and my supervisor called me
into the office and said that Rick Lawson had called and said
that they wanted me to go home, that they couldn't accommodate
me doing light duty.

    Upon further questioning, the claimant agreed that she had

trouble getting in to see Dr. Rivas.  She testified that Dr. Rivas

refused to see her.  According to the claimant, she had not been

released by Dr. Rivas. She agreed that Dr. Rivas’ office sent her

a letter telling her to find another doctor.  

   The claimant testified that she started physical therapy

treatment on November 25th.  She further testified that after she

completed her physical therapy treatment in December, her condition

got a little better.

     She testified:

Q. Okay.  Would you have been able to do the full duties of
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work?

A. I would have did the best that I could.  The full duty?
Yes, I could, yes.

Q. Okay.

A. But, I mean, I'm just saying if the -- it depends on what
they would have asked me, you know, to do.  The full duty, I
don't think so.

Q. Okay.  Could you have detailed a car?

A. No.

Q. Could you have put the marquis signs up?

A. No, sir.

Q. Could you have walked up the stairs repeatedly and made
it day after day?

A. Yes, I could have did that.

Q. Okay.

     The claimant testified that after she finished her physical

therapy, she asked if she could go to another doctor since Dr.

Rivas would not see.  According to the claimant, they sent her to

Dr. Meador.  She testified that Dr. Meador referred her for an MRI

and to two orthopedic doctors, one for her ankle and one for her

back.

     She testified that she saw Dr. Smith for her ankle.  The 

claimant agreed that Dr. Smith gave her work restrictions in

February.  According to the claimant, she saw Dr. Arnold for her

back injury. Under his care, she testified that she received

epidural steroid injections.  Although the claimant denied that she
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ever got over her back problems, she admitted that she got a little

bit better after she had the epidural steroid injections.  

     Specifically, she testified:

Q. Okay.  And then did you go back to the way you were
before or did you continue to improve or how did that work for
you?

A. I improved and then it got -- it was off and on.  I
improved.  The therapy helped and then it would get a little
bad to where I would need therapy again.

Q. Okay.  And do you know when you were projected to reach
the end of your healing period by Dr. Arnold?

A. It was sometime in June, I had a period of three months.
It was sometime in June, from April.

Q. From April --

A. Yes, sir.

Q. -- April, he thought you’d be three months before you
reached maximum medical improvement?

A. That's correct.

Q. Okay.  And did you -- and so that would be sometime in
mid-July.

A. July, I apologize.  I said June.  It would be July.

Q. Okay.  Now, what's the Med-X treatment that Dr. Arnold
had you do?  What's that all about?

A. Some type of rehabilitation.  I'm not for sure, but --

Q. Is it exercises?

A. Yes.

Q.   Some exercises?

A. Yes, I did that.

Q. Is it about 30 minutes?
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A. Yes, sir, it is.

Q. At his office or somewhere else?

A. It was in office, in his office.

Q. In Dr. Arnold's office?

A. Yes.

Q. And so did you do all that that you were supposed to do?

A. Yes, sir, I think I did.

     According to the claimant, she does know why Dr. Arnold sent

her back to Dr. Meador.  The claimant essentially testified that

she was told by Dr. Meador that she was going to check the case

manager about her treatment and get back with her.  However, she

maintains that she did not hear from anyone.  The claimant denied

that she given a return appointment.  She agreed that it was Dr.

Meador’s instruction were, “Don’t call us, we’ll call you.”

     The claimant admitted she has drawn some unemployment 

benefits.  According to the claimant, these benefits started in

March. She admitted that she continues to draw unemployment

benefits, in the amount of $215.00 per week.  

    She admitted that she filled out a form stating that she is

“ready, willing, and able to got to work.”  The claimant testified

that they(Work Force Services) have given her an alternative for

looking for a job.  According to the claimant, she can look for

three jobs or participate in schooling.  She testified that she

participates in schooling three times a week.  The claimant
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testified that she is pursuing clerical-type courses.

     While taking these courses, the claimant, she has to sit at a

desk and work from a computer terminal.  She agreed that this 

causes her back to hurt, and in the evenings she feels exhausted.

She agreed that another epidural injection might help.  However,

she denied that she has had to take any pain medication lately,  

except, BC powder.  According to the claimant, Dr. Meador told she

would provide her with some pain pills for the spasms, but she has

not received them yet.

     The claimant testified:  

Q. Okay.  Well, what sensations do you experience in terms
of pain, sensitivity, during the course of your normal day?

A. My normal day, oh, well, I can get up and walk around
whenever I feel like I'm getting a little exhausted.  

Q. Okay.  

A. There's pain now that's like going down my left leg now.

Q. Okay.  Now, well, where do you hurt?

A. I'm hurting in my lower back area and then now it's going
down the left leg.

Q. Okay.  Now, how are you walking?  I mean, are you walking
at a normal gait?

A. At a normal -- no, I'm not, not normal.

Q. Okay.  Can you describe the way you're walking?

A. I describe it like a wobble, like a wobble now, where I
know I used to could walk normal, you know.

Q. Okay.  

A.   I had a little swagger to my little walk at one time, but
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it's sort of kind of hard to do that.  So --

Q. Okay.  So how is it now?

A. It's -- I can't describe it.  

Q. Do you shuffle your feet or do you limp or just walk real
slow?

A.   I know I move from side to side and -- you're talking
about how do I walk?

Q. Yes.

A. Okay.  I just take my time to get where I need to, you
know.

Q. Okay.  Now, have you been pretty much that way through
all this medical treatment?  I know you've you had some
improvement off and on, but have you been pretty much like you
are now through the whole treatment?

A.   Yes, I have.

Q.   Okay.  Have you --

A. But off and on.

     She agreed that she is able to do some of her housework, but

has to have help doing it from her family members.  

     The claimant agreed that she was in a motor vehicle accident

before she fell at work.  She testified that this accident occurred

on September 16, 2009.  As a result of this accident, the claimant

testified that she went to the doctor approximately three times.

Although the claimant had not filed any action seeking recovery of

damages, she admitted that she intends to do so.

     According to the claimant, due to this accident, she received

treatment in the form of, physical therapy, water therapy, Flexeril
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and something for pain.  The claimant agreed that her condition

improved and she was able to go back to work.  She further agreed

that before she fell at work, she was able to perform her job

duties. 

     Regarding her motor vehicle accident, the claimant testified:

Q. Ms. Barnes, I'm going to ask you one more time.  I'm not
sure you really understood my question.  Do you intend to file
a lawsuit over this automobile accident that happened in
September?

A.   Do I intend to?

Q. Are you going to file a claim for damages against
somebody for your injuries in the motor vehicle accident?
Okay.  If you don't know, if you don't know, that's all right.
If you just don't know.

A. I don't.

     On cross examination, the claimant admitted that for her 

motor vehicle accident of September 16, 2009, she took off work

immediately after the accident.  She agreed that she returned work

on October 12th after undergoing physical therapy.  The claimant

testified that she was released by her doctor to return to work on

October 12th for this injury.

     The claimant admitted that when she returned to work, her job

duties primarily consisted of work as a customer service

representative, dealing with the public, and people who would come

in to purchase automobiles.  She agreed that part of what she would

do is show automobiles and take them for test drives.  The claimant

testified that it had been awhile since she had done any auto
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detailing.

     She testified:

Q. So your primary responsibilities would have been sitting
at a desk, standing up to service customers and going on test
drives?

A. Yes.

Q. Mainly what you did; is that right?

A. Right.

Q. You talked about this marquis business, and I take that
to be -- is there an elevated sign in front of the business
that you have to put letters on?

A. Yes.

Q. Sales and whatever information it is; is that right?

A. Yes.

Q. And what do you use, some kind of a stick to put these
things up there?

A. That's correct.

Q. Are you the only person that did that?

A. No.

Q. There are other people that do it as much as you?

A. Yes.  

Q. Would you have to do --

A. As much as me?

Q. Yes.

A. No.

Q. You did it more than anybody else?

A. Yes.
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Q. Would you have to do it every day?

A. No.

Q. Was this some kind of a heavy stick that you put this
stuff up there?

A. Yes, it was.

Q. How much would you say it weighed?

A. I'm not for sure.

Q. Ten pounds?

A. I'm not for sure.

Q. You think it was heavy.

A. Yes.

     The claimant admitted that she testified during her deposition

that she saw Dr. Rivas the same day that her work-incident

happened, and that she went back to work with restrictions.

However, she agreed that on the October 30, 2009 report, it states

that she is off work until Monday, but it does not state that she

has any restrictions.  Specifically, she testified:

Q. In fact, it is stated in there that you told him on page
five that you were still in a lot of pain and not wanting to
work; is that correct?

A. That's not correct.  I tried to get that corrected.
That's not correct.

Q. Okay.  You didn't tell him that?

A. Not -- no, I didn't.

Q. All right.  And, yet, you told me that he sent you back
to work with restrictions.  Where did that come from exactly?
Why did you tell me that?  It's not in his report.



15

A. That's how he sent me back to work.

Q. Well, he didn't write it.  Did he give you some sort of
a slip that said restrictions?

A. I remember having a slip that said restriction.  I turned
it in.

Q. Okay.  But he just didn't mention it in this report,
would you agree?

A. I don't -- I don't see it in it.

Q. When you went back to work, you went back to doing your
work you'd always done; is that right?

A. Yes, I did.

Q. Did your employer accommodate any problems that you had?

A. They did.

     The claimant admitted that she was not required to change the

marquis very often.  She also admitted that if she felt she was

unable to do it, somebody else could do it.  

     She testified: 

Q.   All right.  So that would then leave basically working at
a desk and showing people cars and going for rides with them;
is that right?

A. That's correct.

Q. Is that something you were physically unable to do?

A. No.

     She agreed that she continued to work what she described as 

restricted duty until November 11th.  According to the claimant, at

this point, the respondent-employer could not accommodate her.

Upon being asked to explain what she meant by this, the claimant
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testified that they did not have light duty work for her.  However,

the claimant testified that she could in fact do the work.  

    The claimant agreed that Ms. Bridgman is her manager and that

she has known her for some years and dealt with her on a daily

basis.  She did recall going to Ms. Bridman and telling her that

she felt that she was in considerable pain and needed medical

attention. However, she did not recall having done it on

specifically on November 11, 2009.

     Upon further questioning, the claimant testified:

Q. And your recollection of you leaving your employment that
day is what again, the reason for it?

A. Because they could not accommodate me for light duty, I
guess, that's what it was about.

Q. But you were able to do that work?

A. Yes, I was able.

Q. Okay.  I’m confused then.  What couldn't they accommodate
if you were able to do that work?

A. I wasn't under -- fully understanding that, I talked with
my managers.  I didn't understand.

Q. Okay.  You left work that day and was that the lest(sic)
time you ever worked there?

A.  It is, yes.

    She testified that she has no idea as to what the 

circumstances were that caused Dr. Rivas to write the January 28,

2010 letter advising her to find another physician.  The claimant

denied having ever had a cross word with Dr. Rivas.  She agreed

that the last time she saw Dr. Rivas on December 28th.  According
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to the claimant, at that time, he started her on physical therapy.

The claimant agreed that she completed therapy.                 

     The claimant further agreed that she began treating with Dr.

Meador.  According to the claimant, Dr. Meador referred her to Dr.

Arnold and Dr. Smith.  

     She admitted that after she returned to work after the 

September auto accident, she was not symptom-free, but she had

improved considerably.  The claimant testified that she last saw

Dr. Meador on June 16, 2010.  She admitted that at that time, Dr.

Meador did not place any restrictions on her.  

     Upon examination by the Commission, the claimant testified 

that she did not file for unemployment benefits until February 4th.

    Melissa Bridgman was called as a witness on behalf of the

respondents.  She has been the manager of America’s Car Mart, the

Conway facility, for one year.  Prior to this, she worked as

assistant manager.  She has been employed by America’s Car Mart

since February 2002.  Ms. Bridgman was transferred to the Conway

dealership the first part of 2008.  

    She testified that the claimant’s off work dates for her

September auto accident were: “She was out from September

18th,(2009) returned to work on October 13th,(2009).  Ms. Bridgman

agreed that the claimant went back to her usual duties.  

     Ms. Bridgman testified:

Q. You've heard testimony today about those duties, but tell
us, please, what kind of work did she do?
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A. Ms. Audrey took applications for applicants that would
come in to apply for credit loans.  She would do test drives
and, once a month, we did change the marquis sign.  She was
actually not there during that period after the injury for the
marquis change, that's usually done on the first of the month.
She basically was sitting in a chair.  She would print out
buyers' guides and pricing guides for our vehicles and place
those in the vehicles. 

     She agreed that the claimant came back to work on October 13th

and suffered a fall at work on October 21st.  

     Ms. Bridgman testified:

Q. And did she miss some work after that?

A. Yes, sir.  Well, she came back to work, the 21st she was
released to come back to work, but did not actually come back
to the office until 11/3, which I do believe we were
approaching a weekend, which was fine.  She came in and worked
from 11/3 to 11/11, and on the morning of 11/11, she had
approached my assistant manager, Cameron, and told him that
her back was hurting her, even sitting down at the chair, that
she didn't believe she could continue doing that, and walking
up and down the stairs was really giving her problems.  So
Cameron then came to me, told me what Ms. Barnes had told him
and so we both went to Ms. Barnes, sat down with her, and I
asked her was she able to perform just the general duties, and
she said she was in a lot of pain.  I then instructed her to
leave and go to the doctor and let me know.

Q. When she had come back to work following the fall, was,
to your knowledge, she on restrictive duty?

A. No, no.  We wouldn't have allowed her to come back on
restrictive duty because we don't make that allotment for
anyone.  You know, if you can't perform the duties, then we
can't give that, you know, to anyone.  Ms. Barnes' job duties
were not so strenuous that, you know, she didn't think that
she would have a problem performing them and neither did the
doctor at that point because we send a checklist essentially
to the employer -- to the physician, I'm sorry, stating what
the job duties are and whether or not they think that they can
or cannot perform those.

Q. And you didn't get anything from --
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A. No, sir.

Q. -- Dr. Rivas regarding restrictions?  

A. No, sir.  It says that she was able to return back to
work on Monday.

Q. Okay.  Now, after she -- well, nobody then, from what
you're saying, told her on the 11th that she needed to go home
because she was on restricted duty?

A. I told her to go to the doctor and to let me know.

Q. Okay.  And did you hear back from her?

A. No, not that day or -- it seems like, well, that
afternoon, she had left the doctor to tell me what the doctor
had said, and, you know, I told her, I think I told her to
follow up with Rick as a matter of fact because she was not
feeling up to coming to work and performing the duties.

Q. Did you keep up with her in the days and weeks that
followed?

A. To be honest with you, at that point when I told her to
follow up with Rick, I would receive periodic emails from Rick
and Ms. Martha Rios (phonetic) in benefits, telling me, you
know, that she -- there was a doctor's report or whatever.  I
did try to call her once in between, but, apparently, she'd
changed phone numbers or something.  She did come back to me
just shortly after she had received her request for the FMLA
papers.

     A review of the medical evidence shows that on October 21,

2009, the claimant sought treatment from Leah Martin, a nurse

practitioner, due to an on-the-job injury of “possibly twisted

ankle and back pain.”  Her assessment was “ankle sprain and

lumbalgia.”  X-rays of the ankle demonstrated no acute obvious

fracture.  However, inspection of the ankle revealed, in pertinent

part,  “mild, lateral, swelling.”  As a result of her back injury,

the claimant was given restrictions of “no pushing or pulling over
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10lbs., and minimal bending stooping or climbing.” She was

instructed to return for a follow-up visit on Monday.  The claimant

was also instructed to rest, ice, compression and evaluate her left

ankle.  

    On October 26, 2009, the claimant returned for follow-up care

of her work accident with Dr. Carlos Rivas.  He reported:

Objective:
     Examination:

lower back:
  Inspection: significant muscle spasm. Palpation: lumbar
spine, tenderness, over the paraspinous muscles.  Straight leg
rasing test: unable due to pain.  Gait altered due to pain.

ankle/foot:
  Ankle left, inspection swelling, palpation tenderness,
medial, lateral, malleolus, range of motion mildly painful
movemnt(sic) of ankle.  Gait altered due to pain.

At that time, Dr. Rivas assessment was, “Lumbago and ankle sprain.”

He started the claimant on a Medrol Dose Pack, and directed her to

follow-up as the occasion arises(p.r.n).

    The claimant returned for follow-up care with Dr. Rivas on

October 30, 2009.  She stated that she was still in a lot of pain

and not wanting to work.  The claimant requested physical therapy

treatment.  Dr. Rivas’ assessment remained unchanged.  He directed

the claimant to be off work until Monday.  Dr. Rivas also directed

the claimant to follow-up with him after physical therapy

evaluation and MRI.

     She underwent initial physical therapy evaluation on December

8, 2009.  Thereafter, the claimant underwent approximately five

sessions of physical therapy treatment due to her compensable work

injury.
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     Dr. Rivas next treated the claimant on December 28, 2009 due

her work-related injury.  He assessed the claimant with “ankle

sprain and lumbar sprain,” and directed her to follow-up with him

as the occasion arises.

     On January 28, 2010, the claimant returned to PrimeCare 

Medical Clinic, but Dr. Rivas refused to see her due to the nature

of the circumstances.  However, he did report that the claimant was

able to return to work on January 28, 2010.  

     In addition, on January 28, 2010, Dr. Rivas wrote the 

following letter to the claimant:

As you know, a good relationship between a medical
provider and his or her patient is essential for quality
medical care.  There are times when this relationship is
no longer effective and the physician finds it necessary
to ask the patient to select another physician.

This letter is to inform you that I m no longer willing
to be the provider for you and your family.  This is non-
negotiable.  It is imperative that you select another
physician.  Your insurance may be able to assist you in
choosing a new provider. Once you have chosen another
provider, we will fax your records to them with
authorization from you.

     The claimant underwent initial evaluation with Dr. Sharon 

Meador on February 4, 2010.  She referred the claimant to an

orthopedic for left ankle, and recommended an MRI of the lumbar

spine.

     An MRI of the lumbar spine was performed on February 16, 

2010, with the following impression:

Mild to moderate degenerative changes in the form of disc
bulges, ligamentum flavum hpertrophy(sic) and facet
degeneration seen the lower lumbar region as detailed
above. 
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Mild Canal Narrowing is seen at L3/4 and L4/5.

     On June 21, 2010, the claimant underwent evaluation with Dr.

Scott Smith due to ankle pain.  His impression was “Left ankle

sprain with persistent pain,” for which he recommended an MRI.

     The claimant returned to see Dr. Smith on March 3, 2010.  He

wrote, “MRI was reviewed.  There is a small 2 mm irregularity along

the medial talor dome.  It appears to represent a chrondral

injury.”  Dr. Smith recommended weightbearing as tolerated.  He

wrote, “No activity restrictions..... Follow-up PRN.” 

    On March 9, 2010, Dr. Arnold saw the claimant on initial

consultation due to complaints of low back pain, left lower

extremity pain, and left lower extremity neurological symptoms.  He

stated that the claimant was not at maximum medical improvement.

However, Dr. Arnold stated that it was likely that she will be at

maximal medical improvement in three months.  He recommended that

the claimant return to work, regular duty, full-time as tolerated.

     Dr. Arnold performed a “Guided lumbar Spine epidural 

injection: L5-S1,” on March 16, 2010, and he performed a second one

on March 30, 2010.  

     On April 6, 2010, Dr. Arnold noted that the claimant was not

at MMI.  He directed the claimant to return to work full-time,

regular duty as tolerated.

    On June 16, 2010, the claimant returned to see Dr. Meador.  She

wrote:

     PROGRESS OF PRESENT ILLNESS
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Ms. Barnes states that her back still hurts.  She has
frequent pain down her left leg, also.  She states that
this started after the first epidural injection that she
had.  Her ankle is fine.

I saw her in February this year for right thoracic back
pain, and the left ankle pain.  She was referred to
Conway Ortho, for her ankle, and released from there.

She was referred to Dr. Arnold by somebody, I’m not sure
who.  According to Ms. Bares (sic) she has had 2 (sic)
epidural injections, completed a MedX physical therapy
program.  Nothing she has done so far seems to help.

She is not working, or looking for a job.  She is taking
business classes, and she enjoys this.  She states she
takes care of her own housework.

Her back is still sore, but she primarily wants to find
something that will make her left leg quit hurting.  She
rubs the top of her left thigh several times to
illustrate where the pain is.

She denies any numbness or tingling.

She is taking otc ibuprofen and bc(sic) powders
occasionally, but not every day.  She states she takes
meds maybe once or twice a week. 

ASSESSMENT
Left ankle sprain resolved.

Persistent back pain, upper lumbar and lower thoracic.
Left leg pain, atypical for sciatica.

There really are no objective findings on physical exam.
She has been treated for months by Dr. Arnold, an
orthopaedics surgeon who specializes in back pain.  I
certainly don’t know what else I will offer.  She doesn’t
seem to be in enough pain to warrant a pain clinic.

     Plan
She may resume normal activities, with no restrictions.
I encouraged her to increase her activity level.  She is
certainly capable of performing a lot of different work
activities.

Will discuss with insurance carrier.  I really don’t know
where to go from here.
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                           ADJUDICATION

Temporary Total Disability Compensation

    In the present matter, it appears that the claimant has 

asserted her entitlement to temporary total disability compensation

from October 22, 2009, until a date yet to be determined, with the

exception of the one week that she worked. 

     However, during her work-related incident of October 21, 2009,

the claimant suffered a scheduled, left ankle injury, and an

unscheduled back injury, therefore, both injuries have been

addressed herein this Opinion.        

     An employee who has suffered a scheduled injury is entitled to

compensation for temporary total disability during his or her

healing period or until the employee returns to work, whichever

occurs first.  Wheeler Constr. Co. v. Armstrong, 73 Ark. App. 146,

41 S.W.3d 822 (2001).  The healing period is that period for

healing of the injury which continues until the employee is as far

restored as the permanent character of the injury will permit. Nix

v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  If

the underlying condition causing the disability has become more

stable and if nothing further in the way of treatment will improve

that condition, the healing period has ended. Id. Whether an

employee's healing period has ended is a factual determination to

be made by the Commission.  Ketcher Roofing Co. v. Johnson, 50 Ark.

App. 63, 901 S.W.2d 25 (1995).

     The parties stipulated that the claimant suffered a 

compensable injury to her left ankle as a result of her work-
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related incident of October 21, 2009.  This is a scheduled injury.

Here, the preponderance of the evidence demonstrates that the

claimant sustained a compensable injury to her left lower extremity

(ankle), in the form of “a chondral injury,” on October 21, 2009.

     The claimant has treated with Drs. Rivas, Smith, and Meador

for her compensable ankle injury.   

     The parties stipulated that the claimant worked for one week

after her compensable incident.  Her testimony demonstrates she was

able to perform all of her duties upon her return to work.

     The medical evidence shows that the claimant experienced only

mild swelling of the left ankle as a result of her compensable

incident.  She underwent conservative treatment, in form of a

medication regimen, physical therapy treatment and a Depo-Medrol

injection.  

    On March 3, 2010, Dr. Smith released the claimant with no

activity restrictions, and without any further treatment  

recommendations.   At this time, he opined that the claimant had no

permanent impairment or disability.  Dr. Smith also directed the

claimant to return to his clinic as the occasion arises.     

     The record does not indicate that the claimant remained 

within her healing period for her compensable left ankle injury

after March 3, 2010.  Temporary total disability benefits cannot be

awarded after the claimant’s healing period has ended.  Elk Roofing

Co. v. Pinson, 22 Ark. App. 191, 737 S. W. 2d 661 (1987).        

     Although the claimant remained within her healing period for
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her ankle injury beginning on the date of the work incident, until

March 3, 2010, no evidence has been presented to support a finding

that following her return to work any doctor directed her to remain

off work.  In fact, the record is void of any evidence  

demonstrating that the claimant was unable to return to work at any

time following her compensable incident, except when she was

directed on October 30, 2009, by Dr. Rivas not to return to work

until Monday.  However, this three-day off work restriction does

not met the requirements of Ark. Code Ann. § 11-9-501.

     Therefore, based on all of the foregoing evidence, I 

find that the claimant failed to sustain her burden of proof

establishing her entitlement to any temporary total disability

benefits resulting from her compensable ankle injury.       

   With respect to the claimant’s back injury, this is an

unscheduled injury.  An injured employee who suffers an unscheduled

injury is entitled to temporary total disability compensation

during the time that she is within her healing period and totally

incapacitated to earn wages. Arkansas State Highway and

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W. 2d

392 (1981).  The healing period ends when the underlying condition

causing the disability has become stable and nothing further in the

way of treatment will improve that condition.  Mad Butcher, Inc. v.

Parker, 4 Ark. App. 124, 628 S.W. 2d 582 (1982).       

     In the present matter, the parties stipulated that the 

claimant sustained a compensable back injury as a result of the

October 21, 2009, work-related incident.  The parties also 
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stipulated that the claimant returned to work following her

accidental injury and worked for one week.  The evidence 

demonstrates that the claimant last worked on November 11, 2009. 

     The testimony elicited from the claimant during the hearing

demonstrates that she was able to perform her job duties after she

returned work.  Although, as noted above, on October 30, 2009, Dr.

Rivas directed the claimant not to return to work until Monday

(which would have been November 2, 2009); thereafter, no doctor or

medical personnel restricted the claimant from working.  In fact,

on June 16, 2010, Dr. Meador opined that the claimant could resume

all of her normal activities with no restrictions.       

    In summary, neither the claimant’s testimony or the medical

evidence of record demonstrate that the claimant suffered a total

incapacity to earn wages due to her compensable back injury.  

     As a result, based on the evidence before me, I find that the

claimant failed to prove her entitlement to any temporary total

disability benefits as a result of her compensable back injury. 

     I recognize that the claimant testified that she was sent home

on or about November 11, 2009 by management because no light-duty

work was available; however, Ms. Bridgman credibly denied that the

claimant was sent home.  Instead, she testified that the claimant

was instructed to go to the doctor and report back to her.  As

such, I find that there is insufficient evidence to support the

claimant’s alleged account of her being sent home.  I find it

noteworthy that the record is void of any physician having placed

the claimant on light-duty work.         
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     Hence, this claim temporary total disability benefits is

hereby respectfully denied and dismissed in its entirety.  The 

remaining issue of an attorney’s fee has been rendered moot and

therefore not been addressed herein this Opinion.                

            FINDINGS OF FACT AND CONCLUSIONS OF LAW 

    On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has  
    jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship
         existed at all relevant times, October 21, 2009.

3.  The claimant sustained a compensable left lower    
    extremity (ankle) and back injury on said date.

     4.  The claimant’s temporary total disability rate is 
         $275.00, and her permanent partial disability rate is   
         $206.00.

     5.  The claimant will be allowed to return to see Dr. Arnold.
   
     6.  This claim for additional benefits has been controverted
         in its entirety.

7.  In the event indemnity benefits are awarded, the
         respondents are entitled to a setoff for unemployment   
         benefits received by the claimant pursuant to Ark. Code 
         Ann. §11-9-506.

8.  The claimant returned to work for one week after her    
    compensable injury.    

     9.  The claimant has failed to prove her entitlement to
         any temporary total disability compensation due to
         her compensable incident of October 21, 2009.  

    10.  All issues not litigated herein are reserved under      
         the Act. 
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                             ORDER

    For the reasons discussed herein this Opinion, this claim must

be, and hereby is, respectfully denied.

    All issues not addressed herein are expressly reserved under 

the Act.

    IT IS SO ORDERED.

                                                                 
                                                                 
    
                                   ________________________
  CHANDRA HICKS

Administrative Law Judge


