
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F900003 (11/25/08)

DAVID BARKER, EMPLOYEE  CLAIMANT

SCHNEIDER NATIONAL CARRIER INC., EMPLOYER         RESPONDENT

LIBERTY MUTUAL INSURANCE CO., CARRIER         RESPONDENT

OPINION FILED MAY 17, 2010

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on May 14, 2010, at
Forrest City, St. Francis County, Arkansas.

Claimant pro se.

Respondents represented by the HONORABLE DAVID C. JONES, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above styled claim on the respondents’ Motion to Dismiss

for Want of Prosecution.  On May 3, 2010, a pre-hearing conference was conducted on the

Motion, from which a Pre-hearing Order of the same date was filed.  The claimant failed to

participate in the pre-hearing conference.

While previously represented by an attorney a Pre-hearing Questionnaire Response was

submitted on behalf of the claimant.  Respondents likewise submitted a Pre-hearing Questionnaire

Response.  The afore, coupled with the Motion to Dismiss, along with other documents comprise

the record in this claim.

DISCUSSION
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David Barker, the claimant, with a date of birth of September 25, 1975, commenced his

employment with respondent-employer as a truck driver on August 1, 2008.  Pursuant to a

Workers Compensation - First Report of Injury or Illness, Form 1A-1, prepared on December 31,

2008, the claimant reported having sustained an injury to his low back on November 25, 2008. 

The Form 1A-1, reflects that the claimant last worked on December 24, 2008.  The Form 1A-1,

which is contained in the Commission’s File, is herein designated a part of this record. 

Respondents controverted the compensability of the claimant’s claim with the filing of a Form

AR-2, on January 7, 2009, citing as a basis for same a lack of medical records to verify an injury

or disability. (RX #1, p. 1).  In correspondence of January 8, 2009, the claimant was notified by

the Legal Advisor Division of the Arkansas Workers’ Compensation Commission that the

respondents were denying his claim. (RX #1, p. 2).

In correspondence of June 11, 2009, the claimant, through his attorney, submitted to the

Clerk of the Commission, a prehearing questionnaire and a medical index, and requested that the

matter be assigned to an administrative law judge for further handling.  The afore correspondence,

which is contained in the Commission’s File is herein designated a part of the record.  In

accordance with the June 11, 2009, correspondence, the claimant’s file was assigned to an

administrative law judge.  On July 17, 2009, notice of the assignment was provided to the

attorneys for the parties and a July 13, 2009, pre-hearing conference scheduled.  The pre-hearing

conference was rescheduled, by agreement of the parties, to July 27, 2009.

On July 27, 2009, a pre-hearing conference was conducted, at which time it was noted

while both parties has submitted responses to the Pre-hearing Questionnaire, discovery was

ongoing.  As a consequence of the afore the file was returned to the Commissions’ general files
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pending completion of discovery and a subsequent hearing request. (RX. #1, p. 4).

In correspondence of August 24, 2009, from the Clerk of the Commission acknowledged

receipt of the claimant’s Request/Motion to Withdrew as Counsel. (RX #1, p. 5).  On September

9, 2009, the Commission filed an Order granting the afore Motion, a copy of which was provided

to the parties with a cover letter of the same date. (RX #1, p. 6-7).

On March 18, 2010, respondents filed the Motion to Dismiss and Brief In Support of the

Motion.  (RX #1, p. 8-16).  Following the afore, the file was again assigned to an administrative

law judge.  On March 29, 2010, the claimant was provided notice of the Motion by Certified

Mail-Return Receipt Requested.  In addition to noting the filing of the Motion to Dismiss, the

correspondence provided that a response be submitted not later than April 15, 2010, and the

scheduling of a pre-hearing teleconference of 11:30 a.m. on May 3, 2010. (RX #1, p. 17).  The

claimant signed the receipt for the afore correspondence on April 9, 2010. (CMM X2).  Efforts to

reach the claimant at the telephone number provided at the designated time for the May 3, 2010,

pre-hearing teleconference proved unsuccessful.  The May 14, 2010, hearing was scheduled on

the Motion to Dismiss during the May 3, 2010, pre-hearing teleconference, with notice being

forwarded to the parties by Certified Mail- Return Receipt Requested.  On May 14, 2010, the

docket was sounded and the claimant failed to appear for the scheduled hearing on the Motion. 

While the file of the Commission does not reflect the presence of a Form AR-C, while

represented by his former attorney, a Pre-hearing Questionnaire was filed on behalf of the claim. 

The Pre-hearing Questionnaire reflects that the claimant was claiming entitlement to medical

benefits and temporary total disability benefits growing out of an injury of November 25, 2008.

(COMM X1).  
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Respondents maintain that the claimant has not taken any action to pursue or prosecute his

claim in over six (6) months.  Accordingly, respondents seek dismissal of the present claim

pursuant to Ark. Code Ann. §11-9-702 (d), and Rule 099.13 of the Arkansas Workers’

Compensation Commission.  

Ark. Code Ann. §11-9-702 (a) (4) provides, in pertinent part:

If, within six (6) months after the filing of a claim for compensation,
no bona fide request for a hearing has been made with respect to the 
claim, the claim may, upon motion and after hearing, be dismissed
without prejudice to the refiling of the claim   .     .     .     .    .

Ark. Code Ann. §11-9-702 (d), provides:

If, within six (6) months after the filing of a claim for additional 
compensation, no bona fide request for a hearing has been made
with respect to the claim, the claim may, upon motion and after
hearing, if necessary, be dismissed without prejudice to the refiling 
of the claim within the limitation period specified in subsection (b)
of this section.

In the present claim the evidence preponderates that respondents denied compensability, and as a

consequence workers’ compensation benefits were not paid to or on behalf of the claimant as a

result of the claimed November 25, 2008, low back injury.  Accordingly, Ark. Code Ann. §11-9-

702 (d), which covers claims for additional compensation, is not applicable in the instant matter.

The evidence preponderates that the Pre-hearing Questionnaire Response filed on the

behalf of the claimant by his former attorney constitutes a claim for initial workers’ compensation

benefits growing out of the claimed November 25, 2008, incident.  Further, the evidence does

reflect that the claimant requested a hearing at the time of the filing of the June 10, 2009, Pre-

hearing Questionnaire Response.  A strict reading of Ark. Code Ann. §11-9-702 (a)(4), reflects

that the same is inapplicable in the instant matter.  The afore provision does not provide that
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following six (6) month-period without a bona fide request for a hearing, the claim may be

dismissed, rather within six (6) months after the filing of a claim no bona fide request for a hearing

has been made.  

Rule 099.13 of the Commission provides, in pertinent part:

Upon meritorious application to the Commission from either party
in an action pending before the Commission, requesting that the 
claim be dismissed for want of prosecution, the Commission may,
upon reasonable notice to all parties, enter an Order dismissing the
claim for want of prosecution. 

In the instant claim, the evidence preponderates that the claimant has failed to pursue the claim for

workers’ compensation benefits, which was filed on his behalf by his former attorney on or about

June 10, 2009.  The evidence reflects that the claimant failed to maintain contact with his former

attorney, which resulted in the filing of a Motion to be Relieved at attorney of record and the

entry of an Order granting same on September 9, 2009.  Further, the claimant has not responded

to correspondence from respondents or the Commission.  While the claimant received notice of

the Motion to Dismiss as well as the scheduled May 3, 2010, pre-hearing teleconference, he failed

to respond.  Likewise, the claimant failed to attend the scheduled May 14, 2010, Forrest City

hearing on the Motion to Dismiss.  Accordingly, the evidence preponderated that the claimant has

failed to pursue his claim for workers’ compensation benefits growing out of the claimed injury of

November 25, 2008.  The Motion to Dismiss for Want of Prosecution file herein by the

respondents is herein granted pursuant to Rule 099.13 of the Commission.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 


