
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F903006

BRYAN D. BALLENTINE CLAIMANT

HOT SPRINGS ROOFING RESPONDENT EMPLOYER
(UNINSURED)

ORDER AND OPINION FILED FEBRUARY 2, 2010

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE CHARLES R. PADGHAM, Attorney at Law,
Hot Springs, Arkansas.

Respondents represented by the HONORABLE BRIAN J. MCNAMARA, Attorney at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Hot Springs, Arkansas on December

18, 2009.  A prehearing conference was held on July 28, 2009 and a prehearing order

was filed the same date.  A copy of the prehearing order was marked as Commission

Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was an employer-employee relationship on
February 16, 2009.

2.  The compensation rate is $260.

The claimant contends that he sustained a compensable injury to his right wrist,

right middle finger and left heel on February 16, 2009, while in the course of his

employment.  The claimant contends he is entitled to medical benefits, temporary total

disability benefits from February 16, 2009 through April 10, 2009, and to attorney’s
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fees.

Respondents contend the claim is not compensable relying on the intoxication

defense.  No benefits have been paid in this matter.  Respondent employer was

uninsured on February 16, 2009.

ISSUES TO BE LITIGATED

1.  Compensability.

2.  Medical benefits.

3.  Temporary total disability benefits.

4.  Affirmative defense of intoxication.

5.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an employer-employee relationship on February 16, 2009.

2.  The compensation rate is $260.

3.  The claimant has proven by a preponderance of the evidence that he

sustained a compensable injury arising out of his employment on February 16, 2009.

4.  The preponderance of the evidence did not reveal the “presence” of drugs or
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alcohol in the claimant’s body and the statutory presumption established in Act 796 of

1993 did not arise.

5.  Respondents are responsible for the reasonable and necessary medical

treatment the claimant has pursued.

6.  The claimant has proven by a preponderance of the evidence that he

remained in his healing period and did not return to work from February 17, 2009,

through April 10, 2009.  Respondents are responsible for the temporary total disability

benefits for that period.

7.  Respondents are responsible for the court reporter’s bill in the amount of

$302.45.

8.  The respondent employer was uninsured on February 16, 2009.

9.  The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

DISCUSSION

The claimant, 39 years old, worked for the respondent employer about eight

months before the February 16, 2009, incident.  The claimant has been involved in the

roofing business for the past 19 years.  On February 16, 2009, the claimant was

working as a lead man and working in Hot Springs Village on a residence.  The

residence was two stories on one side and the claimant had been working about three

hours before the incident.  According to the claimant, there were no problems or
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complaints from anyone working with him the morning of February 16, 2009.  The

claimant testified he was working with Adam, Billy Wilson and some workers from

Johnny’s crew.

Well, me and Billy was finishing up felting the top part of the
house.  And he was rolling the felt out, and I was coming
along nailing it.  And he had let go of the roll of felt, and it
slid down as I stepped over.  And I stepped on it, and it shot
me down off the roof.  (T., p. 9, lines 24-25; p. 10, lines 1-2.)

The claimant testified that he did not know that Billy had let go of the roll of felt and he

was looking down nailing the felt off.  The claimant testified further that there was

nothing he could have done to avoid the accident.  The claimant slid down one story

and fell off two stories.  He broke his right wrist and his right middle finger and cracked

his left heel.  The claimant immediately went to the emergency room at St. Joseph’s

Hospital where he was asked if this was workers’ compensation and he answered,

“Yes,” and blood was drawn.  The claimant had surgery of his finger performed by Dr.

Philip Allan Smith and was hospitalized for two days.

The claimant testified that when he uses the hammer for a while, his wrist will

start swelling and causing problems.  The claimant’s heel is doing fine.  The claimant

has not returned to work for the respondent employer but is now working for another

roofing company and started about three months ago.

Under cross examination, the claimant confirmed that although he drinks alcohol

and smokes a little pot, he has never done either of these at work nor been at work

under the influence of either.



5

Juan Zamorano, owner of his own roofing business, testified that he was doing

some contracting for the respondent employer on February 16, 2009.  Mr. Zamorano

testified that he was working with the claimant on February 16, 2009, and he was telling

everyone to tie off because of the height.  According to Mr. Zamorano, the claimant

said, “I don’t need a rope.  A real roofer don’t need a rope.”  (T., p. 18, lines 23-24.) 

Mr. Zamorano testified that the pitch of the roof was 8/12 and he required his workers

to tie off.

Perry Rogers, owner of the respondent employer, testified that he was not

present on February 16, 2009.  He testified that he told the claimant when he was off

his medicine he could come back to work and supervise.  According to Mr. Rogers, the

claimant did not contact him.  Mr. Rogers confirmed that an article was published in the

Hot Springs paper naming the claimant as employee of the month by the respondent

employer and that was published January 26, 2009.

Mr. Perry Rogers testified that he was aware the claimant drank alcohol and

used recreational drugs and that the claimant had a superman mentality and was

invincible when he was on either alcohol or drugs.  Otherwise, the claimant was

subdued and easy going.

Adam Rogers, vice president of the respondent employer, testified that he was a

working vice president where he would sell jobs, supervise jobs and occasionally work

on the jobs.  Mr. Rogers testified that he knew the claimant drank alcohol and used

drugs on occasion because the claimant had told him such.  Mr. Rogers testified that

the claimant on occasion acted wired up or erratic and he would later admit that he was
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high at the time.  Mr. Rogers testified that he had told the claimant on February 16,

2009, to put walk boards up, since the roof was so high, but the claimant stated they

did not need walk boards.  Mr. Rogers arrived at the job site about 8:00 a.m. and the

accident was between 10:00 and 11:00 a.m.

ADJUDICATION

In order to prove a compensable injury as a result of a specific incident that is

identifiable by time and place of occurrence, a claimant must establish (1) proof by a

preponderance of the evidence of an injury arising out of and in the course of

employment; (2) proof by a preponderance of the evidence that the injury caused

internal or external harm to the body that required medical services; (3) medical

evidence supported by objective findings establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102(4) (Repl.

2007).  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the claim, compensation must be

denied.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

Ark. Code Ann. §11-9-102(4)(B)(iv) now reads in pertinent part:

‘Compensable injury’ does not include:

(iv)(a) Injury where the accident was substantially
occasioned by the use of alcohol, illegal drugs, or
prescription drugs used in contravention of physician’s
orders.
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(b) The presence of alcohol, illegal drugs, or prescription
drugs used in contravention of a physician’s orders shall
create a rebuttable presumption that the injury or accident
was substantially occasioned by the use of alcohol, illegal
drugs, or prescription drugs used in contravention of
physician’s orders.

The employee has the burden of proving a compensable injury.  Wentz v.

Service Master, 75 Ark. App. 296, 57 S.W.3d 753 (2001).  In Express Human

Resources III v. Terry, 61 Ark. App. 258, 260-61, 968 S.W.2d 630, 632 (1998), the

Court noted:

Prior to the passage of Act 796 of 1993, it was the
employer’s burden to prove that an employee’s accident was
caused by intoxication or drug use.

. . . However, Act 796 shifted this burden of proof by
requiring the employee to prove by a preponderance of the
evidence that alcohol or drug use did not substantially
occasion the injury, if alcohol or drugs were found in his
body after an accident. 

In the present case, it is undisputed that the claimant fell off the roof on February

16, 2009, while in the course of his employment and sustained some injuries supported

by objective findings.  The claimant was employed by the respondent employer and

was roofing when he slipped and fell from a two-story residence.  The medical evidence

supports the claimant’s testimony that he sustained a broken finger, a fractured wrist

and a fractured heel.  Dr. P. A. Smith performed surgery on February 16, 2009.  The

claimant followed up with Dr. Smith on several occasions with the last report being April

10, 2009.  The claimant was in a short arm cast and in a walking boot for a time.

I find the claimant has proven by a preponderance of the evidence that he
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sustained a compensable injury arising out of and in the course of his employment on

February 16, 2009.  I found the claimant’s account of the injury to be credible and

certainly the medical evidence supported a compensable injury with objective findings. 

Respondents have asserted the intoxication defense but have failed to introduce any

drug testing results to support its assertion.  Respondents presented some lay

testimony that the claimant exhibited some different characteristics when he was using

alcohol or drugs and on the day of the injury he exhibited those characteristics of

someone intoxicated.

The president of the business, Perry Rogers, testified to the claimant’s behavior

when he was intoxicated; however, he was not even present on February 16, 2009,

when the claimant fell from the roof.  Adam Rogers, vice president of the business,

testified that the claimant was exhibiting some behaviors that would lead him to believe

he was intoxicated; however, he worked with him for at least three hours without

sending him home if he was intoxicated.  I find the Rogers’ testimony as self-serving

and not credible to the issue of intoxication.  Again, there are no drug testing results in

evidence and Adam Rogers took the claimant to the hospital.  There was no evidence

that there was a presence of drugs or alcohol in the claimant’s body at the time of the

accident; therefore, there was no proof that the accident was substantially occasioned

by the use of drugs or alcohol.  I did not find the lay testimony about intoxication

persuasive.

The Arkansas Supreme Court has defined a statutory presumption as “a rule of

law by which the finding of a basic fact gives rise to the existence of a presumed fact,
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unless sufficient evidence to the contrary is presented to rebut that presumption.”  ERC

Contr. Yard & Sales v. Robertson, 335 Ark. 63, 69, 977 S.W.2d 212, 215 (1998).  The  

Court in ERC Contr. pointed out that the statutory presumption does not “quantify the

term ‘presence.’  Therefore alcohol is present whenever any amount of alcohol is

revealed, no matter how small.”  Id.  The Court further stated in ERC Contr. that even

though the employee’s blood-alcohol test revealed a low alcohol level, the test revealed

the presence of alcohol and triggered the statutory presumption.  See id.

In Flowers v. Norman Oaks Const. Co., 341 Ark. 474, 175 S.W.3d 472 (2000),

the Supreme Court of Arkansas found the claimant has failed to rebut the presumption

that the presence of alcohol substantially caused him to lose his balance and fall and

he had no witnesses to the contrary.  The administrative law judge found the claimant

lacked credibility.  The Court found that two people in the medical field identified the

smell of alcohol on Mr. Flowers and this, coupled with Mr. Flowers’ own admission of

heavy beer consumption the night before, along with circumstantial evidence of beer

consumption on the job site and Flowers’ habitual consumption of beer, was substantial

evidence to support the Commission’s finding of the presence of alcohol.

In the present case, there is only lay testimony by the employer that the claimant

displayed some unsafe actions on the day of the accident and this was characteristic of

his actions when he was intoxicated.    I did not find this testimony persuasive and did

not find this satisfied the requirement of the “presence” of drugs or alcohol.  I find there

was insufficient evidence presented for the statutory presumption established in Act

796 of 1993 to arise.
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Respondents remain responsible for the reasonable and necessary medical

treatment the claimant has pursued.  Ark. Code Ann. §11-9-508.

The claimant contends that he is entitled to temporary total disability benefits

from February 17, 2009 through April 10, 2009.    The claimant sustained a scheduled

injury to his wrist, finger and heel.  The claimant is, therefore, entitled to temporary total

disability compensation while he/she is within his/her healing period and has not

returned to work.  See, Ark. Code Ann. §11-9-521(a)(Supp. 1999); Wheeler Const. Co.

v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).

In the present case, the claimant has proven by a preponderance of the

evidence that he remained in his healing period and did not return to work from

February 17, 2009 through April 10, 2009.  Respondents are responsible for temporary

total disability benefits for that period.  The claimant presented credible testimony

about his medical treatment and inability to work and the contemporaneous medical

reports support these periods of temporary total disability.

ORDER

The claimant has proven by a preponderance of the evidence that he sustained

a compensable injury arising out of his employment on February 16, 2009.  The

preponderance of the evidence did not reveal the “presence” of drugs or alcohol in the

claimant’s body and the statutory presumption established in Act 796 of 1993 did not

arise.   Respondents are responsible for the reasonable and necessary medical

treatment the claimant has pursued.  The claimant has proven by a preponderance of

the evidence that he remained in his healing period and did not return to work from
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February 17, 2009 through April 10, 2009.  Respondents are responsible for the

temporary total disability benefits for that period.  Respondents are responsible for the

court reporter’s bill of $302.45.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


