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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

Respondents No. 1 were represented by HONORABLE R. SCOTT
ZUERKER, Attorney at Law, Fort Smith, Arkansas.

Respondent No. 2 waived appearance at the hearing.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

June 29, 2010, in Little Rock, Arkansas.  A Prehearing Order

was entered in this case on April 5, 2010.  This Prehearing

Order set out the stipulations offered by the parties and

outlined the issues to be litigated and resolved at the

present time.  A copy of the Prehearing Order was made

Commission’s Exhibit No. 1 to the hearing record.  The

following stipulations were submitted by the parties in the

Prehearing Order and are hereby accepted:

1. The employee/employer/carrier relationship existed
between the parties on July 17, 2008.

2. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.
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3. The claimant earned wages sufficient to entitle
him to a weekly compensation rate of $522.00 for
temporary total disability benefits and $392.00
for permanent partial disability benefits.

4. Respondent No. 1 controverts this claim in its
entirety.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time are as follows:

Claimant:

1. Compensability of spine injury.

2. Authorization for medical treatment, permanent
impairment, permanent total disability/wage loss
disability, and controversion.

3. Attorney’s fees on indemnity benefits already paid
and on any additional indemnity benefits to which
the claimant is entitled.

Respondent No. 1:

1. Compensability.

2. Medical expense.

3. Permanent partial disability.

4. Attorney's fees.

Respondent No. 2:

1. End of healing period.

The record consists of the two volume June 29, 2010,

hearing transcript and the exhibits contained therein.  

DISCUSSION

The claimant contends that he sustained a compensable

low back injury arising out of his employment as a long haul

truck driver for Specialized Services Transport on July 17,

2008.  The respondents initially accepted the claim as
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compensable, paid the claimant temporary disability benefits

until January 9, 2009, and provided the claimant a course of

medical treatment through Dr. Cynthia Almond, Dr. Kenneth

Rosenzweig, Dr. Wayne Bruffett, and Dr. Brent Sprinkle.

When the claimant did not agree with Dr. Sprinkle’s

assessment that he was at maximum medical improvement with

no permanent impairment, Mr. Bailey obtained from the

Workers’ Compensation Commission a change of physician to

Dr. Mark Floyd.  Mr. Bailey was also later treated by Dr.    

John Wilson, who has indicated that Mr. Bailey has sustained

at least a ten percent impairment.  

In the present claim for additional benefits, the

claimant seeks benefits for additional medical treatment and

permanent and total disability, or in the alternative,

benefits for the ten percent anatomical impairment assigned

by Dr. Wilson and wage loss disability benefits in excess of

that impairment.  After initially paying benefits, the

respondents now contend that the claimant did not sustain a

compensable injury.

After reviewing the law and the evidence, I find that

Mr. Bailey was not performing employment services at the

time of the incident giving rise to this claim. 

Consequently, I find that this claim must be denied in its

entirety.  

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time
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and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997). 

At the hearing conducted on June 29, 2010, Mr. Bailey

explained the events on July 16-17, 2008, giving rise to

this claim as follows.  Mr. Bailey was at that time a team

driver for Specialized Services Transport with his brother-

in-law, Michael Hughes.  (T. 61) On July 16, 2008, the two

men had delivered a trailer at Affiliated Foods on

Interstate 30, then deadheaded over to the yard at

Specialized Services Transport.  (T. 62-63) They arrived on

the yard between 11:00 p.m to midnight.  (T. 54) The two men

spent the night sleeping in beds in the berth of the truck. 

(T. 53)  When the two arrived at the yard, they did not know

whether they would have a load to carry the next day, and

they were talking about going home, but if the company had a

load, they were going to take it.  (T. 63)           
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No one else would normally be on the lot until morning

when Becky, the secretary, and Steve Morgan, the truck

foreman, came to work.  (T. 53-54) Mr. Bailey got out of the

truck around 7:30 a.m. or 8:00 a.m. to go to the office to

talk to Becky and Steve about things on the truck that

needed to be fixed. (T. 53, 64) Mr. Bailey described a slip

and fall getting out of the truck.  (T. 33) 

The Arkansas Courts have on various occasions addressed

circumstance where truck drivers and other employees were or

were not performing employment services when allegedly work-

related accidents occurred.  The Arkansas Court of Appeals

has recently summarized the relevant legal standards

regarding the employment services requirement as follows in

Rhodes v. Commercial Metals Co., 2010 Ark. App. 198:

In order for an accidental injury to be compensable, it
must arise out of and in the course of employment. Ark.
Code Ann. § 11-9-102(4)(A)(i) (Supp. 2007). A
compensable injury does not include an injury which was
inflicted upon the employee at a time when employment
services were not being performed. Ark. Code Ann. § 11-
9-102(4)(B)(iii). An employee is performing employment
services when he or she is doing something that is
generally required by his or her employer. Dairy
Farmers of America, Inc. v. Coker, 98 Ark. App. 400,
255 S.W.3d 905 (2007). We use the same test to
determine whether an employee is performing employment
services as we do when determining whether an employee
is acting within the course and scope of employment.
Pifer v. Single Source Transp., 347 Ark. 851, 69 S.W.3d
1 (2002). The test is whether the injury occurred
within the time and space boundaries of the employment,
when the employee was carrying out the employer’s
purpose or advancing the employer’s interest, directly
or indirectly. Id.
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In Toia v. HTI Logistics, 100 Ark. App. 314, 268 S.W.3d

334 (2007), the claimant was a long haul trucker who carried

a load for delivery in Burlington, Vermont, from Pine Bluff,

Arkansas.  Upon learning that he would have to wait until

the following morning to unload, Toia parked his truck in a

mall parking lot, left to get something to eat, then slipped

and fell getting back into his truck to sleep for the night

in the sleeper compartment.  The Court of Appeals concluded

that Toia advanced the interests of his employer by entering

the truck with the intention of staying overnight to protect

the truck and its cargo.   

In Pifer v. Single Source Transp., 347 Ark. 851, 69

S.W.3d 1 (2002), a trucker at the end of a trip pulled into

his employer’s lot, and before completing his paperwork, log

book and safety check, got out of the truck in order to use

the facility’s restroom.  He was hit by a truck while

walking back to his own truck from the restroom.  The

Arkansas Supreme Court found that Mr. Pifer was performing

employment services while returning from the facility’s

restroom because a restroom break is a necessary function,

and taking a restroom break at the employer’s facility

directly or indirectly advances the employer’s interests.

In Ray v. Wayne Smith Trucking, 68 Ark. App. 155, 4

S.W.3d 506 (1999), the Court found that a trucker injured

installing a CB antenna and transferring other useful items

into a new company truck the day before his trip would begin
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in the new truck was performing employment services because

preparing the truck for the trip with these items was

necessary for the efficient performance of his job.

In Dairy Farmers of America v. Coker, 98 Ark. App. 400,

255 S.W.3d 905 (2007), the Court found that a milk hauler

was performing employment services when performing

maintenance on his employer’s truck in the driveway of his

home. On the day he was hurt, the truck was already loaded

with milk.  Mr. Coker had begun his work day by filling out

some paperwork, replacing a headlight, and performing a pre-

trip inspection, and was working underneath the truck when

the brakes failed causing the truck to run over him.  The

Court stated that each of these activities directly

benefitted the employer.  

In Gaskins v. Minner Trucking, 2010 Ark. App. 471, a

long-haul trucker became injured when he attempted to put

out a fire that began in the back of the truck. The employer

contested the claim because Mr. Gaskins had deviated from

the most direct route in order to visit his grandmother.  In

finding that Gaskins was performing employment services when

his injuries occurred, the Court noted that whatever his

previous deviation might have been, the relevant inquiry is

to what he was doing at the moment of his injury.  The Court

concluded that the act of attempting to protect the

employer’s truck directly advanced the employer’s interests

and constituted the performance of employment services.  
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However, in Hill v. LDA Leasing, 2010 Ark. App. 271,

the Court affirmed a Commission finding that a long haul

trucker having delivered a load to a plant for unloading was

not performing employment services when he went into the

plant’s snack room to get a snack out of a vending machine

while his truck was being unloaded by others at the plant. 

His primary job duties during the unloading process were to

be at the truck to make sure that no damage occurred, to

make sure that the load was properly accounted for, and to

be ready to move the truck when it was unloaded.  The Court

noted that by leaving the truck and going to the snack room,

the trucker was doing just the opposite of what his job

required.

In Kinnebrew v. Little John’s Truck, Inc., 66 Ark App.

90, 989 S.W.2d 541 (1999), a long-haul trucker delivered a

load to New Branfels, Texas, at approximately 8:00 a.m. one

morning and was advised by the dispatcher to proceed to a

truck stop in San Antonio and wait there because the

employer might have a load for him there the next day.  Mr.

Kinnebrew phoned the dispatcher upon his arrival at the

Flying J Truck Stop, parked his truck, and was off duty

until he received further instructions the following day. 

According to his operator’s log, he arrived in San Antonio

at 11:00 a.m. and was off duty until 7:00 p.m.  Mr.

Kinnebrew fell and injured his neck stepping into a shower

at the truck stop at 6:45 p.m.  In finding that Mr.
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Kinnebrew was not performing employment services when the

shower accident occurred, the Court stated that showering is

not inherently necessary for the performance of the job that

Mr. Kinnebrew was hired to do.

In Cook v. ABF Freight Systems, Inc., 88 Ark. App. 86,

194 S.W.3d 794 (2004), the claimant was a long haul driver

on a fixed route from Little Rock to Dallas with various

stops in between.  He would leave Little Rock at 6:00 p.m.

and arrive in Dallas at approximately 1:00 or 1:30 a.m. 

When he arrived in Dallas, he would proceed to the dispatch

office where he would gather his personal belongings, record

the time in his log book and sign in.  ABF required its

drivers to take an eight-hour rest break and provided them

hotel rooms at a Days Inn in Irving, Texas.  Drivers were

not on the clock and were not paid during these rest breaks. 

However, the drivers were expected to be “on call” at the

motel.  ABF did not prohibit drivers from leaving the hotel

during their eight-hour rest period, and drivers were not

required to stay at the hotel.

Mr. Cook became injured from an electrical shock

sustained in his hotel bathroom one morning after receiving

a scheduled wake up call from the hotel front desk.  In

distinguishing Pifer v. Single Source Transp., supra., and

finding that Mr. Cook was not performing employment services

when the accident occurred, the Court reasoned:
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In this instance, there was no evidence that Cook’s
entry into the bathroom was for any reason other than
to attend to his own personal needs.  While the supreme
court held in Pifer that the use of “toilet” facilities
while at work is a necessity and that an employee who
is injured while using the toilet during work hours is
performing employment services, the case before us is
readily distinguishable from Pifer, supra. Here, Cook
was “off the clock” and taking a mandated eight-hour
overnight rest break when the accident occurred.  There
is no suggestion in the record that his planned use of
the bathroom upon rising at 7:30 a.m. in the morning in
question was in any respect different from his routine
morning preparations, whether he was on the road or at
home.  We thus conclude that the facts of this case are
most analogous to Kinnebrew, supra, and that the
performance of routine personal grooming and related
tasks upon arising in the morning, even under the
circumstances in this case, is not the performance of
employment services for the purposes of compensability. 

By comparison, in the present case, the claimant and

his brother-in-law had completed their trip between

11:00 p.m. and midnight the night before and parked their

employer’s truck on the employer’s lot.  Since the two had

returned the truck to the employer’s lot, and the two had

deadheaded from Affiliated to that lot, this case is clearly

distinguishable from Toia v. HTI Logistics, supra, where the

driver spent the night in the employer’s truck on the road

in order to protect the employer’s truck and its cargo.

In addition, the claimant acknowledged that when the

two drivers arrived on the yard, they went off duty and

logged their time as sleeper birth time. (T. 63)  The two

did not know when their employer would have another load for

them to haul, and the two had talked about going home.  (T.

63, 64)  The claimant did not make another log book entry
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before exiting the truck in the morning, and the claimant

testified that he would not have made an another entry until

he left the yard.  (T. 64) Since the claimant and his co-

driver had no knowledge when the employer might have another

load for them to drive, I find the facts in this case

distinguishable from both Ray v. Wayne Smith Trucking,

supra, and Dairy Farmers of America v. Coker, supra, where

in both cases drivers were preparing their trucks for an

upcoming trip when their accidents occurred.

As in Kinnebrew v. Little John’s Truck, Inc.,supra, and

in Cook v. ABF Freight Systems, Inc., supra, the claimant’s

accident occurred at a time when he was, according to his

log entries, “off duty”.  (T.64) Also similar to Cook,

supra, the claimant was not being paid for his time off. 

Similar to Cook, there was no evidence that the claimant and

his brother-in-law were prohibited from leaving the truck in

the employer’s yard at the end of their trip or were

otherwise required to stay on site.  In fact, the only

evidence regarding Specialized Services Transport’s input

into the claimant’s sleeping arrangement was the claimant’s

testimony that he had permission to spend the night in the

truck on the employer’s lot, and that the employer

encouraged drivers to do so, so that drivers would be

available for early morning hauls.  (T. 97-98)      

Finally, I note the Courts have indicated that the

relevant inquiry is what the driver was doing at the moment
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of his accident.  Gaskins v. Minner Trucking, 2010 Ark. App.

471.  In the present case, the claimant had awakened from

his sleep and was getting out of the employer’s truck to go

to the office to see if the employer had a load and to

report things on the truck that needed to be fixed.  On this

record, I note that the claimant could just as easily have

called in his question and information over the telephone

from home or from a hotel had he left the employer’s

premises when he parked the employer’s truck in the lot

between 11:00 p.m. and midnight the night before.  On this

record, I find that the claimant spent the night in the

truck for his own benefit - to eliminate driving back to the

lot if the employer should have a load to haul - and not for

the benefit of his employer.  With the claimant having

completed all of his necessary work duties between

11:00 p.m. and midnight the night before, I find that giving

the claimant permission to spend the night in the employer’s

truck on his employer’s lot after completing his route was

simply a gratuitous action on the employer’s part, and did

not directly or indirectly benefit the employer.  

Consequently, for all of the reasons discussed herein,

I find that the claimant has failed to establish by a

preponderance of the evidence that he was performing

employment services when he got out of the employer’s truck

at approximately 7:30 a.m. on July 17, 2008.  Therefore, I

find that any injuries that he sustained at that time did
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not occur in the course and scope of his employment for

Specialized Services Transport.     

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee/employer/carrier relationship existed
between the parties on July 17, 2008.

2. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

3. The claimant earned wages sufficient to entitle
him to a weekly compensation rate of $522.00 for
temporary total disability benefits and $392.00
for permanent partial disability benefits.

4. Respondent No. 1 controverts this claim in its
entirety.

5. The claimant failed to establish by a
preponderance of the evidence that he sustained a
compensable injury on July 17, 2008.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


