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Before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Fort Smith,
Sebastian County, Arkansas.

Claimant pro se.

Respondents represented by JAMES ARNOLD, II, Attorney, Fort Smith,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on the

Respondents’ Motion to Dismiss, on March 30, 2010, in Fort Smith,

Arkansas.  The respondents were present through counsel at this

hearing. The claimant did not appear in person or by authorized

representative.  The entire Commission’s file was made Commission’s

Exhibit No. 1 to the hearing and incorporated by reference into the

transcript.  

The respondents filed a Motion to Dismiss any pending claims

for benefits under the Arkansas Workers’ Compensation Act, for

injuries allegedly to have arisen out of a specific employment-

related incident on May 12, 2009.  This Motion was filed with the

Commission on February 25, 2010. A hearing was scheduled on the

Respondents’ Motion.  Notice of this rating was given to the

claimant by certified mail, return receipt requested, which was

sent on March 3, 2010.  The return from the U. S. Post Office shows

that this notice was delivered.  The claimant has made no contact
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with the Commission, since the receipt of this notice and has made

no response, whatsoever, to this Motion.  In fact, there has been

no contact by the claimant with this Commission, since her attorney

was granted permission to withdraw, on November 30, 2009.  

 DISCUSSION

  The Commission’s file reflects that the respondents accepted

liability for compensable injuries to the claimant’s eye, right

arm, and left knee that were injured in an employment-related

incident on May 12, 2009. Various benefits have apparently been

paid in this claim.

On July 16, 2009, a claim was filed, on the claimant’s behalf,

by her then attorney.  This claim alleged that the respondents had

ceased paying appropriate benefits and had controverted this claim

in its entirety.  A hearing was also requested.  

Upon assignment of this claim, a prehearing conference was

scheduled for August 18, 2009.  

Prior to the scheduled prehearing conference, the claimant’s

attorney advised that the parties had resolved some of their

differences by agreement, and were continuing to work on the

remaining disputed benefits.  A request was made to cancel the

scheduled prehearing conference and to return the case to general

files. Without objection, this request was granted. The prehearing

conference was cancelled and the case was returned to general

files. The parties were further advised that no further action

would be taken until requested by either of the parties.
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On November 11, 2009, the claimant’s attorney requested leave

to withdraw as the attorney of record for the claimant.  By Order

dated November 30, 2009, the claimant’s attorney was granted leave

to withdraw by the Full Commission.

The Commission’s file indicates that there has been no action

taken by the claimant to pursue any pending claim for additional

benefits, since the entry of this Order.  In fact, there has been

no action to pursue any pending claim for additional benefits since

the prehearing conference as cancelled, at the request of the

claimant’s attorney, on July 30, 2009.  As previously noted, the

claimant has made no response to the Motion of the respondents and

did not appear in person or by designated representative at the

hearing scheduled on this Motion.  

The only rational assumptions that can be drawn from the

claimant’s action, are rather inaction, is that the claimant now

believes that she has been provided all appropriate benefits, which

have accrued to date, or that she has elected not to pursue any

claim for benefits, which she currently believes are owed.  In

either event, the Respondents’ Motion is well taken.  The Act does

not give the claimant the right to file a claim for initial

benefits or, as in this instance, a claim for additional benefits

and merely set back and allow this inactive claim to indefinitely

toll the statute of limitations.  Rather, the claimant has an

obligation to pursue any claims for benefits in a diligent and

timely manner.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission

has jurisdiction of this claim.

2. On May 12, 2009, the claimant allegedly

sustained physical injuries to various

portions of her body in a specific employment-

related incident.  Various benefits, which

were provided by the Act for employment-

related injuries, have been voluntarily paid

by the respondents. 

3.  On July 16, 2009, a claim for benefits, under

the Workers’ Compensation Act, was filed on

behalf of the claimant for injuries sustained

in an employment-related incident on May 12,

2009. Thus, this claim would represent a claim

for “additional benefits”, as that term is

used in the Act.  

4. The respondents have filed a timely Motion to

Dismiss any pending claims for additional

benefits for lack of prosecution.

5. The record establishes that the claimant has

failed to pursue any pending claims for

additional benefits, in a timely and diligent

manner.
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ORDER

Pursuant to the authority of Rule 13 of the Arkansas Workers’

Compensation Commission, I find that any pending claims for

additional benefits, in the present case, should be and hereby are

dismissed for lack of diligent prosecution. However, this dismissal

is without prejudice to refiling within the time period provided by

Ark. Code Ann. §11-9-702(b).

IT IS SO ORDERED.   

                                                              
                               MICHAEL L. ELLIG
                            ADMINISTRATIVE LAW JUDGE
                                         


