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STATEMENT OF THE CASE

On November 4, 2009, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on September 14, 2009.  A prehearing

order entered that same day pursuant to the conference was admitted without objection

as Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations,

issues, and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With two additional stipulations reached at the hearing, they are the following six, which

I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer relationship existed on or about December 7, 1998,

and at all relevant times, when Claimant sustained a compensable injury to

his low back.

3. A two percent (2%) whole-body impairment rating was accepted and paid.

4. Claimant’s average weekly wage is $250.00, which would entitle him to a

temporary total and permanent partial disability rate of $167.00.

5. Respondents have controverted Claimant’s entitlement to any additional

benefits.

6. If called, Claimant’s wife and daughter, Reva and Rachel Adams, would

corroborate his testimony concerning:  (a) the physicians he has seen; (b)

Respondents’ controversion of additional treatment; and (c) his need for

additional treatment.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They are as follows:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether this claim should be dismissed under AWCC R. 099.13 for want of

prosecution.

3. Whether Claimant is entitled to reasonable and necessary medical

treatment.

Claimant reserved all other issues.
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Contentions

At the hearing, Claimant and Respondents each added one contention.  Their

respective contentions now read:

Claimant:

1. Claimant contends that he continues to have ongoing medical problems with

his lower back and is entitled to all related benefits, including reasonable

and necessary medical treatment.

2. Respondents have controverted the treatment that Dr. Rebecca Barrett-Tuck

recommended following her visit with Claimant pursuant to his one-time

change of physician.

Respondents:

1. Respondents contend that they have accepted and paid all appropriate

benefits, and have overpaid benefits which are unrelated to Claimant’s strain

injury, for which they are requesting a reimbursement and/or credit.

2. Claimant’s present complaints and any need for treatment are solely related

to a pre-existing condition for which Respondents are not responsible.

3. The Commission granted Claimant a one-time change of physician to Dr.

Rebecca Barrett-Tuck in April 2004.  Respondents paid for his initial visit to

her, which occurred in September 2004.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission; and having had an opportunity to hear the
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testimony of the Claimant/witness and to observe his demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. The Arkansas Workers’ Compensation Act is unconstitutional.

4. Respondents’ objection to the admission of depositions and affidavits

accompanying Claimant’s motion to recuse is overruled as moot.  Claimant’s

motion is meritless even if the depositions and affidavits are taken into

consideration.

5. Claimant and Respondents were provided reasonable notice of the motion

to dismiss and the hearing thereon under AWCC R. 099.13.

6. Claimant has failed to prosecute his claim; therefore, the motion to dismiss

for want of prosecution under AWCC R. 099.13 is granted.  This claim is

hereby dismissed without prejudice.

7. Because of the above finding of fact and conclusion of law, the issue of

Claimant’s entitlement to reasonable and necessary medical treatment is

moot and will not be addressed.

PRELIMINARY RULING

Objection to Affidavits and Depositions Contained in Claimant’s Motion to Recuse
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Claimant filed on October 27, 2009, a “Motion to Recuse and Notice of Intent to

Introduce Evidence at Hearing,” along with a brief in support thereof, related

correspondence and multiple attachments.  During the hearing, Respondents objected to

the admission of certain attachments to the brief–depositions and affidavits–on the

grounds that they were hearsay and that Respondents did not have an opportunity to

question the deponents and affiants.  Respondents were permitted to file a post-hearing

brief on this and other issues, and I took the objection under advisement.

Arkansas Code Annotated § 11-9-705(a)(1) (Repl. 2002) provides:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

The Commission has a “great deal of latitude in evidentiary matters.”  Bryant v. Staffmark,

Inc., 76 Ark. App. 64, 61 S.W.3d 856 (2001).  In considering this matter, I note that even

if the aforementioned affidavits and depositions are admitted, Claimant’s motion is still

meritless.  See infra.  Hence, Respondents’ objection is overruled as moot.  The affidavits

and depositions will be admitted into evidence and given due weight.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order, Claimant’s Exhibit 1, discussed above, the

exhibits admitted into evidence in this case consist of the following:  Claimant’s Exhibit 1,
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documents related to his constitutional issue, consisting of one index page and seven

numbered pages thereafter; Claimant’s Exhibit 2, a compilation of his medical records,

consisting of three index pages and 60 numbered pages thereafter; Claimant’s Exhibit 3,

correspondence and supporting documentation related to Claimant’s requests for

reimbursement of medical expenses, consisting of 39 numbered pages; Claimant’s Exhibit

4, the transcript of the deposition of Claimant taken November 30, 1999, consisting of 33

numbered pages; Respondents’ Exhibit 1, another compilation of Claimant’s medical

records, consisting of two index pages and 30 numbered pages thereafter; and

Respondents’ Exhibit 2, the transcript of the deposition of Dr. Steven Cathey taken

November 10, 2006, consisting of 96 numbered pages, including exhibits.

Without objection from the parties (except as to the admission of certain affidavits

and depositions, which has been addressed supra), I have blue-backed Claimant’s

October 27, 2009 motion to recuse, brief in support thereof, related correspondence and

attached documentation, totaling 392 pages; and Respondents’ post-hearing brief dated

November 11, 2009, consisting of four pages.

In order to detail the procedural history of this claim in the context of the motion to

dismiss, the entire Commission file has been incorporated herein by reference.

Procedural History

A review of that record reveals the following:

Per a First Report filed on December 29, 1998, Claimant allegedly suffered an injury

to his lower back on December 17, 1998 when he was struck by a hook while working for

Respondent Newton Processing, Inc.  Respondents paid temporary total disability benefits
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through April 14, 1999, but suspended them thereafter because Claimant allegedly

returned to work the next day.  Medical treatment was provided as well.

On June 4, 1999, Claimant through counsel filed a Form AR-C, requesting that he

be awarded additional benefits.  He contended that he was struck by a roller while pushing

a 250-pound weight.  Accompanying the claim was a letter from counsel, requesting a

hearing “at the earliest convenience of the Commission.”  In that letter, he asserted that

the 250-pound weight struck his client.  On June 18, 1999, Respondents through counsel

responded that they accepted the claim as compensable and were paying out two percent

(2%) of a seven percent (7%) rating assigned Claimant by Dr. Anthony McBride on May

4, 1999 (five percent (5%) of the rating was attributed to his preexisting back condition).

The claim was assigned to Administrative Law Judge C. Michael White, who issued

prehearing questionnaires to the parties on July 2, 1999.  Respondents filed their

response on July 12, 1999, while Claimant did so on July 23, 1999 (alleging, inter alia, that

he is permanently and totally disabled).  During the August 17, 1999 prehearing

conference, the parties indicated that discovery was incomplete and that they were not

ready to proceed to a hearing.  For that reason, the file was returned to the Commission’s

general files.  Over the next four and one-half years, Claimant’s only actions in support of

his claim were periodic filings of additional medical records.

On February 23, 2004, Respondents filed a motion to dismiss the case due to an

alleged lack of prosecution.  The file was assigned to Administrative Law Judge Don N.

Curdie, who on March 5, 2004 notified Claimant that he had 17 days to respond.  Claimant

on March 8, 2004 notified the Clerk of the Commission that he was requesting a hearing.
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This request was repeated in a letter to Judge Curdie on March 17, 2004.  The judge

issued prehearing questionnaires to the parties on March 18, 2004.  Respondents filed

their response on March 31, 2004.  Because a response from Claimant was not

forthcoming, Administrative Law Judge D. Franklin Arey III on May 4, 2004 returned the

file to the Commission’s general files.  Claimant belatedly filed his response on May 10,

2004, and Judge Arey scheduled a prehearing conference for June 8, 2004.  At the

conference, Claimant’s counsel indicated that he was going to request a change of

physician.  For that reason, Judge Arey returned the file to the Clerk of the Commission

for reassignment to the Medical Cost Containment Division to consider the request.  On

June 10, 2004, Claimant followed through with a request that he be granted a one-time

change of physician to Dr. Ron Williams.

Claimant was granted a change of physician from Dr. Reginald Rutherford to Dr.

Rebecca Barrett-Tuck on July 29, 2004.  A review of the Commission’s file reflects that no

further action took place on this claim until Respondents again moved for its dismissal on

June 22, 2005.  On July 7, 2005, Judge Arey wrote Claimant’s counsel, asking for a

response by July 29, 2005.  On July 28, 2005, counsel responded with another request for

a hearing.  Prehearing questionnaires were issued on July 29, 2005.  Claimant filed his

response on August 22, 2005, while Respondents did so on August 24, 2005.  During the

October 4, 2005 prehearing conference, the parties indicated that additional discovery was

necessary.  For that reason, Judge Arey returned the file to the Commission’s general

files.
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On April 10, 2006, Claimant filed yet another hearing request.  Judge Arey issued

questionnaires on April 11, 2006.  Claimant on April 24, 2006 forwarded to the Commission

a letter from Dr. Barrett-Tuck dated March 31, 2006 in which she took issue with Dr.

Steven Cathey’s opinion concerning the relationship between Claimant’s back abnormality

and his injury.  She also stated that Claimant is in need of surgery.  Claimant filed his

prehearing questionnaire response on May 1, 2006; Respondents followed suit on May 30,

2006.  Following a prehearing conference on August 4, 2006, Judge Arey issued a

prehearing order, setting a hearing for December 20, 2006 on the issue of Claimant’s

entitlement to additional medical treatment.  On November 10, 2006, Claimant moved to

continue the hearing because the outcome of Dr. Cathey’s deposition led them to want to

depose Dr. Barrett-Tuck.  Respondents did not object to the request.  However, instead

of merely continuing the hearing, Judge Arey cancelled it and returned the file to the

Commission’s general files on November 14, 2006.

No further action occurred on the claim until Claimant filed copies of medical

records with the Commission on September 19, 2007.  The Second Injury Fund accepted

joinder to the claim on January 16, 2008.  No further activity took place until July 6, 2009,

when Respondents filed their third motion to dismiss.  The file was assigned to me, and

I wrote Claimant’s counsel on July 7, 2009, asking for a response.  On July 15, 2009,

Claimant responded by again requesting a hearing.  That request led to the September 14,

2009 prehearing order, Commission Exhibit 1, and the November 4, 2009 hearing.

Testimony
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George Ray Adams.  Under questioning from his counsel, Claimant testified at the

hearing that he is 54 years old.  He stated that he never had any back problems prior to

an incident at work in 1999 when he was struck in the back by a seven-pound roller that

had a 250-pound hog carcass attached to it.  Since being injured, he has been unable to

work, and his pain has never improved.  He hired counsel because Respondents refused

to pay any further benefits.  Ultimately, Claimant saw Dr. Barrett-Tuck.  She wanted him

to undergo an MRI, but Respondents refused to pay for it.  According to Claimant, this left

him in “limbo,” and he began treating with other physicians, including Drs. Ken Collins and

Corey Jackson.  He first saw Jackson three to four years ago.  Claimant asked that the

Commission direct Respondents to pay for his treatment, including his prescription

medications and a return visit to Dr. Barrett-Tuck.  Through counsel, Claimant has sought

without success to get them to cover his care.

Under questioning from Respondents, Claimant testified that he has a twelfth-grade

education.  He believed that his counsel sought reimbursement for some of his treatment

as recently as two weeks before the hearing.  Claimant started seeing Collins and Jackson

on his own after Respondents refused to pay for additional treatment.  He has only been

examined by Dr. Barrett-Tuck one time, as Respondents refused to cover a second visit.

She has recommended surgery, but he has not undergone it.  When he treated with Dr.

McBride, he treated with him once, went to physical therapy, and then was released after

his return visit.  He has also been evaluated by Drs. Reginald Rutherford and Steven

Cathey.

As to the dismissal motion, Claimant testified as follows:



Adams - Claim No. E815713 11

Q. Okay.  Do you know why, if this injury occurred in December of 1998,
you would wait 11 years to have a hearing on whether or not you
were entitled to a surgery following an evaluation in September of
2004?

A. No, I wished the hearing would have been over a long time ago.

. . .

Q. Do you understand that the reason this was brought to the attention
of this Court was because we asked that your case be dismissed?

A. No, I didn’t know it.

Q. You didn’t know that?

A. No.

Q. Now, is surgery something that you want?

A. Not really, but if it’s gonna help me, then I want it.

Q. Okay.

A. Nobody wants a surgery, I don’t think.

Q. Well, is there any reason in your mind you would have waited five
years after the recommendation by Doctor Tuck to all of a sudden
have a hearing on surgery.

A. I can’t afford to have it done myself.

Q. I understand, but any reason why you wouldn’t have had a hearing or
requested a hearing before that in your mind?

A. I been going on with whatever, what–

Under additional questioning from his counsel, Claimant testified that he has been

approved for Social Security disability.  He has had reservations about undergoing fusion

surgery because he fears he might have to have second operation to remove the
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hardware.  However, he now feels that the state of medicine has advanced to the point

where he is finally comfortable with having the procedure.  Claimant does not believe that

his counsel has purposefully been delaying the proceeding, and is satisfied with the

representation that he has received.

When questioned by me, Claimant confirmed that after his first visit to Dr. Tuck,

Respondents have not paid for any of this treatment.  Medicare has been paying for a

portion of his care.

Exhibits

Claimant’s Exhibit 2.  This exhibit, containing Claimant’s medical records, reflects

that he saw Dr. Barrett-Tuck on September 14, 2004.  At that time, she recommended that

he undergo an updated MRI of the lumbar spine.  She added that “[b]ased on the [MRI]

studies from 1999, I’m expecting that I will be recommending that he undergo an interbody

fusion at L5-S1.”  Since that visit, he has treated on multiple occasions with Drs. Collins

and Jackson.

Claimant’s Exhibit 3.  This exhibit reflects that Claimant’s counsel last requested

payment for medical bills on February 22, 2005.

ADJUDICATION

A. Constitutionality

Claimant filed on or about October 27, 2009, a “Motion to Recuse and Notice of

Intent to Introduce Evidence at Hearing,” along with a brief in support thereof, related

correspondence and numerous attachments–including affidavits and depositions from

numerous individuals.  Therein, he argued, inter alia, that the provisions of the Arkansas
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Workers’ Compensation Act that provide for the establishment of administrative law judges

are unconstitutional.  Respondents in their November 11, 2009 post-hearing brief have

argued that Claimant’s position is meritless.

The points raised in the motion are identical to those considered and rejected by

the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App. 70, 250

S.W.3d 263 (2007), pet. for rev. denied, No. O7-268 (Ark. May 3, 2007).  Claimant has not

sought to distinguish Long or to argue that it should be modified or overruled.  Hence, the

Act is constitutional, and Claimant’s motion is denied.

B. Motion to Dismiss

Currently before the Commission is Respondents’ third motion to dismiss this claim,

filed on July 6, 2009.  The hearing on November 4, 2009 was the first one held on the

claim, despite the fact that Claimant’s injury occurred nearly 11 years before, the claim had

been filed ten years, five months prior to the hearing, and there had been no less than four

hearing requests made before the instant one.  The one that led to this hearing had been,

like two others, in response to a motion to dismiss.  Claimant testified, and the balance of

the evidence corroborates, that Respondents did not pay for any of his treatment after his

visit with Dr. Barrett-Tuck, which took place on September 14, 2004.  Amazingly, he did

not request a hearing after this occurred.  No further action took place on the claim until

June 22, 2005, when the second motion to dismiss was filed.  While this led to Claimant’s

third hearing request, the claim still did not proceed to a hearing at that time.  Even more

astounding, when Claimant made his fourth hearing request (this time without the

prompting of a motion to dismiss) on April 10, 2006, it finally appeared that the issue of his
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entitlement to additional medical treatment–which had been ripe for some time–would be

litigated.  But because Claimant decided that Dr. Barrett-Tuck needed to be deposed, the

claim once again ended up in general files on November 14, 2006.  I note that this

deposition was not even offered into evidence.  Regardless, once that deposition took

place, another hearing should have been requested immediately to get this case back on

track.  This did not happen.  Instead, it was allowed to languish again for more than two

and one-half additional years–when yet another motion to dismiss was required to get the

case moving again.

Again, the substantive issue to be litigated in 2006 and the one that was finally

litigated in 2009 are the same:  Claimant’s entitlement to additional treatment.  No

justification for this delay exists.  At the hearing, Claimant intimated that this delay

somehow inured to his benefit because it gave him time to decide that, based on medical

advances, he was finally ready for the fusion surgery Dr. Barrett-Tuck stated in 2004 (over

five years ago) that he would probably need.  This is not sufficient justification, even if true.

His entitlement to the second MRI recommended by Barrett-Tuck, plus other treatment,

was to have been litigated in 2006 as well.

The Commission is authorized under Ark. Code Ann. § 11-9-205(a)(1)(A) (Repl.

2002) “[t]o make such rules and regulations as may be found necessary[.]”   Under this

authority, the Commission promulgated AWCC R. 099.13.  Dura Craft Boats, Inc. v.

Daugherty, 247 Ark. 125, 444 S.W.2d 562 (1969); Johnson v. Triple T Foods, 55 Ark. App.

83, 929 S.W.2d 730 (1996).  This rule provides in relevant part:

Upon meritorious application to the Commission from either party in an
action pending before the Commission, requesting that the claim be
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dismissed for want of prosecution, the Commission may, upon reasonable
notice to all parties, enter an order dismissing the claim for want of
prosecution.

See generally Johnson, supra.

All parties were provided reasonable notice of the motion to dismiss and the hearing

thereon.  Based on the foregoing analysis, I find that Claimant has not prosecuted his

claim, and that dismissal of it pursuit to the above rule is warranted.  As the Commission

has held, “it is well established and commonly accepted that a person has an affirmative

duty to diligently prosecute a case and that inactive and stale claims should not be allowed

to remain and clutter an administrative tribunal’s docket.”  McAbee v. TCC Illinois/Polar

Express, Claim No. E214857 (Full Commission Opinion filed March 25, 1994).  See

Johnson v. Triple T Foods, Inc., Claim No. E219745 (Full Commission Opinion filed March

23, 1994), aff’d, 55 Ark. App. 83, 929 S.W.2d 730 (1996).

That leaves the question of whether the dismissal should be with or without

prejudice.  In White v. American Fuel Cell & Coated Fabrics, 2008 AWCC 39, Claim No.

F209049, the Full Commission wrote:

The Commission and the courts have expressed a preference for dismissals
without prejudice, although the Commission has inherent authority to dismiss
appropriate cases with prejudice.  Johnson v. Triple T Foods, 55 Ark. App.
83, 929 S.W.2d 730 (1996); Paskell v. S & C Operating, Full Commission
Opinion filed July 28, 1999 (E702685); Huchinson v. North Arkansas
Foundry, Full Commission Opinion filed October 23, 1999 (D902143);
Professional Adjustment Bureau v. Strong, 275 Ark. 249, 629 S.W.2d 284
(1982).

The authority to dismiss with prejudice includes claims dismissed under Rule 13.  Johnson,

55 Ark. App. 83, 929 S.W.2d 730.  In light of the foregoing, the dismissal of this claim

should be and hereby is entered without prejudice.
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C. Additional Medical Treatment

Claimant has also asserted that he is entitled to additional medical treatment.

However, based on the finding above, this issue is moot and will not be addressed.

CONCLUSION

Based on the findings of fact and conclusions of law set forth above, Respondents’

motion to dismiss is hereby granted.  This claim is hereby dismissed without prejudice.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


