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Respondents represented by Mr. Mark Wankum and Mr. Tyler Broyles, Attorneys
at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On September 28, 2010, the above-captioned claim was heard in Little Rock,

Arkansas.  A prehearing conference took place on August 2, 2010.  A prehearing

order entered that same day pursuant to the conference was admitted without

objection as Commission Exhibit 1.  At the hearing, the parties confirmed that the

stipulations, issues, and respective contentions, as amended, were properly set

forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission

Exhibit 1.  With the amendment of the fifth stipulation at the hearing, they are the

following five, which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2 The employee/employer relationship existed on or about June 16,

2009, when Claimant sustained a compensable right heel fracture.

3. The injury to Claimant’s right heel was accepted as compensable and

benefits were paid.

4. Claimant was assigned a 17 percent (17%) impairment rating to his

right foot, which Respondents accepted.

5. Claimant’s average weekly wage was $450.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission

Exhibit 1.  By letter on September 20, 2010, Respondents’ counsel requested a

continuance of this hearing and asked that I direct Claimant to submit to an

independent medical evaluation (“IME”) by Dr. Earl Peeples.  In a letter issued that

same day, I denied the continuance and directed that the issue of whether should

submit to the IME would be added to the issues to be litigated.  See Commission

Exhibit 2.  Thus, the issues at bar now are:

1. Whether Claimant is entitled to additional temporary total disability

benefits.

2. In the alternative, whether Respondents controverted Claimant’s

impairment rating.
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3. Whether Claimant is entitled to additional treatment by Dr. Larry

Nguyen.

4. Whether Claimant is entitled to a controverted attorney’s fee.

5. Whether Claimant must submit to an independent medical evaluation

by Dr. Earl Peeples.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that he sustained a compensable injury on June

16, 2009, earning sufficient wages to entitle him to the maximum

compensation rate.

2. He was originally seen by Dr. Mayfield, who referred the claimant to

Dr. Nguyen.  He was under the care and treatment of Dr. Nguyen who

suggested therapy and time for the claimant’s leg to heal.

3. The respondents, without going through the Commission, changed

the claimant’s treating physician to Dr. Tucker.  Dr. Tucker suggested

additional surgery.  However, he advised the claimant he must quit

smoking before he will do the surgery.  The insurance company has

discontinued benefits until the claimant is totally smoke free.

4. The claimant, however, wants to continue treating with his authorized

treating physician, Dr. Nguyen, and follow through with his suggested
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care and treatment.  Dr. Nguyen has advised that surgery could

cause additional problems, up to and including the loss of the foot.

5. All benefits have been discontinued, so any additional indemnity

benefits have been controverted.

6. The claimant is in the healing period, has chosen not to go through

with possibly life threatening surgery and wants to continue with his

authorized treating physician, Dr. Nguyen.  These issues have been

controverted and the appropriate attorney’s fee should attach.

Respondents:

1. Respondents contend that claimant has received appropriate benefits

to which he is entitled for the June 16, 2009 compensable injury.

2. The claimant has not complied with the medical treatment that was

offered to him, that he has been found to be at maximum medical

improvement and has been assigned a permanent impairment rating.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents,

and other matters properly before the Commission, and having had an opportunity

to hear the testimony of the Claimant/witness and to observe his demeanor, I

hereby make the following findings of fact and conclusions of law in accordance

with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over these claims.
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2. The stipulations set forth above are reasonable and are hereby

accepted.

3. Respondents have been proven by a preponderance of the evidence

that Claimant should submit to an independent medical evaluation

under Ark. Code Ann. § 11-9-511 (Repl. 2002).  This evaluation shall

be conducted by Ruth Thomas, M.D., of the University of Arkansas for

Medical Sciences in accordance with that provision.

4. Because of the above findings, the balance of the issues at bar are

not yet ripe.  They will not be addressed at this time, but instead will

be considered reserved.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the exhibits admitted

into evidence in this case consist of the following:  Commission Exhibit 2,

Respondents’ September 17, 2010 letter to the Commission and the Commission’s

September 20, 2010 response thereto, consisting of three pages; Claimant’s Exhibit

1, a compilation of his medical records, consisting of one index page and 19

numbered pages thereafter; Claimant’s Exhibit 2, claims payment information,

consisting of one index page and two numbered pages thereafter; Claimant’s

Exhibit 3, documentation related to Claimant’s nicotine testing, consisting of six
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numbered pages; and Respondents’ Exhibit 1, another compilation of Claimant’s

medical records, consisting of one index page and 22 numbered pages thereafter.

Testimony

Rodney Adair.  Claimant testified that he is 55 years old, completed the tenth

grade, obtained a graduate equivalency diploma, and has a commercial driver’s

license.  On June 16, 2009, he broke his right calcaneus when he fell off a trailer

while chaining a load.  He first treated with Dr. Jeff Mayfield, his family physician.

Mayfield referred him to Dr. Larry Nguyen at Ortho Arkansas.  According to

Claimant, Nguyen was working to prevent Claimant from having to undergo surgery.

But after treating with him for a period of time, Claimant became frustrated because

the doctor was ignoring a swelling problem he was having in his right knee.  He

contacted Derek Witt, the claim adjustor, and explained the situation to him.  Witt

replied that he was tired of paying him to sit around and watch television, and that

he was going to get him to a different doctor.  Through Witt’s efforts, Claimant then

began treating with Dr. James Tucker.

Claimant’s testimony was that Tucker immediately recommended surgery to

treat his heel.  However, because it was his understanding that the surgery could

result in the loss of his foot, Claimant preferred the conservative course of

treatment that Nguyen had been pursuing.  Since Claimant smoked, he could not

be treated surgically until he quit, in any case.  When he asked for help with

quitting, he was furnished with Chantix.  Claimant stated that he tried to quit, but

was honest with Dr. Tucker on his return visit and told him that he had smoked a
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cigarette the previous day.  Tucker, according to Claimant, “cut [him] off.”  Claimant

contacted Witt, who said that his reduction from three packs a day to one cigarette

showed that he was putting forth effort.

Two weeks later, at Witt’s direction, Claimant went to St. Vincent Hospital to

undergo a nicotine test.  He was given the choice of submitting blood or saliva, and

he chose saliva.  The amount of the saliva sample was so great that he was given

the sample cup to fill at home.  However, Shy Cox, the nurse case manager,

informed him that because he was not being supervised, they could be sure that he

was the one who furnished the sample.  For that reason, he returned to St. Vincent

the next day and provided the sample on-site.  But it was his testimony that he has

not heard from Witt or Cox since then.  Claimant believes he passed the nicotine

test.

Contemporaneous with this, in March 2010, his benefits ceased and did not

resume until May 2010.  At that time, he received a check dated May 13, 2010 in

the amount of $2,700.00.  This constituted half of his impairment rating.  Since then,

he has continued to receive payments on his rating.

Claimant stated that since he last saw Dr. Tucker, his heel is “much better.”

Dr. Nguyen’s position was apparently the correct one, according to Claimant.  He

has not returned to work, however; and Nguyen, to his knowledge, has not released

him.  Claimant stated that Dr. Tucker’s proposed surgery is complicated, and

involves bone growth following the break that affected his ankle.  These symptoms

have subsided.  Another type of surgery, which is purportedly less complicated,
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involves the removal of spurring from the site of the break.  Claimant testified that

he is willing to return to Dr. Nguyen to see if that procedure is necessary.

Under questioning from Respondents, Claimant stated that he had been

smoking for at least 20 years.  He was smoking three packs per day, but reduced

it to one pack a day after seeing Dr. Tucker.  Claimant admitted that he has

resumed smoking, and is back up to one pack per day.  He smoked during the

period he was being treated by Dr. Nguyen.  It was Claimant’s testimony that he

understood that he risked losing his foot in surgery if he was still smoking.  While

Claimant stated that both Nguyen and Tucker agreed that he would have to have

surgery, Nguyen never mentioned that he had to quit smoking.  Tucker gave him

Chantix and Wellbutrin to help him quit, but did not supply the former drug for the

seven to nine months that it takes to work.

Claimant testified that his condition improved while he was seeing Nguyen.

At the time he requested to see someone else, he was having a stabbing pain in his

heel, and his right knee was bothering him.  He had pre-existing problems with that

knee, and underwent surgery on it.

His testimony that up to the point of Tucker’s discharge, all of his medical

bills have been covered by Respondents.

Under questioning from me, Claimant stated that he wishes to return to

return to Dr. Nguyen in order for him to operate to remove the bone spurs from his

foot, and to check on the status of his ankle.  Claimant testified that he smokes
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Cigarillos.  When asked if this habit would, yet again, prevent him from being a

surgical candidate, he responded:  “I can quit again.”

Exhibits-Medical

The medical records of Claimant introduced at the hearing, which are

contained in Claimant’s Exhibits 1 and 3 and Respondents’ Exhibit 1, reflect the

following:

On June 22, 2009, Claimant presented to Dr. Nguyen with a right calcaneus

fracture following a fall from the back of his truck on June 16, 2009.  X-rays showed

the fracture, with intra-articular involvement and minimal displacement.  The doctor

prescribed him Percocet, Flexeril and Phenergan, placed him in a boot cast with

crutches, and took him off work.  An off-work slip dated June 24, 2009 confirmed

that Claimant had been taken off work.  A July 1, 2009 CT scan showed that the

calcaneus fracture was comminuted.  Claimant returned to Nguyen and complained

of back pain.  Nguyen wrote:

At this point, his back is likely irritated from either the injury or
compensating gait for the right calcaneus fracture and boot.  He will
remain partial weightbearing with his boot and crutches and elevate
it as much as possible.  I discussed with him it is four weeks already
and the fracture is likely healing in position.  We’ll hold off on surgical
interventions.  I am not sure any kind of open reduction and internal
fixation will get him much better alignment of his heel joint and there
is a small amount of joint involvement that will develop arthritis over
time.  We could consider some percutaneus fixation.  He wants to
continue nonoperative treatment.  I think this is reasonable as the
majority of the joint seems to be relatively well aligned.  We’ll get him
some physical therapy for his back and some more Percocet.  He’ll
remain off work with strict elevation of his right leg with a boot and
crutches.  I’ll see him back in four weeks for re-x-ray of the right heel,
sural plantar, later and Broden’s view, to check for progressive
healing.
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On August 19, 2009, x-rays showed a healing calcaneus fracture with a mild

subtalar step-off.  Dr. Nguyen wrote that “[a]t this time, it looks like things are

healing.”  He gave Claimant a ten-pound lifting restriction, with no repetitive

bending, stooping or twisting.  The doctor added that he was capable of performing

clerical, sedentary-type activities.

Claimant reported to Dr. Nguyen on September 30, 2009 that his heel was

“quite sore.”  The doctor again wrote that he was healing, and added that he would

wean him from the boot and crutches and substitute a cane and comfortable shoes

with good arch supports.  Nguyen ordered physical therapy, kept him on work

restrictions, and stated:  “It can take six to 12 months to maximize his improvement.”

The doctor maintained his restrictions on November 11, 2009.  On November 20,

2009, he wrote that Claimant could “return to work sedentary duty only.”

Claimant saw Dr. Tucker on January 20, 2010, and described his increased

heel pain as “severe, sharp, throbbing and aching with swelling, bruising and

tingling.”  Most of the pain is stabbing.  Tucker noted that Claimant smokes.

Reviewing his x-rays, the doctor stated that “[h]e has a joint depression type

fracture  with some change in the alignment of the calcaneus.  I thing his most acute

problem is lateral wall blowout which has healed.”  The doctor’s assessment was

that Claimant was having lateral peroneal impingement and impingement on the

sinus tarsi secondary to lateral wall blowout.  He order a CT scan.  The scan

showed some shortening of the calcaneus, along with spurring.
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Tucker read the scan and noted that the fractures appeared to be healed

with some continued joint depression; but he added that “the major problem is

lateral wall blowout that is now causing impingement.”  The doctor had previously

placed Claimant on anti-smoking medication because smoking would prevent him

from being eligible for surgery.  Dr. Tucker wrote:

I think at this point it is past time to look at any type of osteotomy or
attempted elevation of the joint surface.  I think the lateral wall needs
to be resected but again Mr. Adair has got to quit smoking.  I
discussed this with him at length today.  He understands that if he
continues to smoke and has this done, he could potentially require an
amputation . . . We are going to have him go to the hospital and get
a nicotine level drawn before we proceed with the surgery.

According to Tucker’s notes, Claimant contacted him on February 5, 2010 and

stated that he is unable to quit smoking.  The doctor prescribed Chantix and stated

that a nicotine test would be performed in two weeks.  He added that unless the

nicotine level is clear, he cannot proceed with the surgery.

Following their next visit on February 19, 2010, Dr. Tucker reported:

Mr. Adair presents back today.  He has continued to smoke and
indicates that he is smoking approximately 10-12 cigars a day.  I have
discussed this with him.  We have given him 2 smoking cessation
medications and at this point there are really no other options to try.
He asked about alcotine lozenges and I explained to him that if he
could use those to quit that would be beneficial but that he could not
be using nicotine and have the surgery.

At this point, I believe that he is not a surgical candidate because he
continues to smoke.  He has reached maximum medical improvement.
Based on the AMA, The Guides To The Evaluation Of Permanent
Impairment, Fourth Edition, page 386, Table 64, he has permanent
partial impairment of 5% whole person, 12% lower extremity and 17%
foot impairment.



Adair - F905574 12

This is within a reasonable degree of medical certainty.  Because of
his calcaneus fracture, his permanent work restrictions are no heavy
lifting, pushing, pulling or in particular climbing.  I[n] the event that Mr.
Adair does quit smoking, and therefore could have the surgery, his
permanent [sic] would be changed to no climbing or walking on un-
level surfaces secondary to the loss of subtalar motion but he would
have no restrictions against heavy lifting, pushing or pulling.

Claimant’s Exhibit 3 reflects that he underwent nicotine testing at St. Vincent

Hospital on March 8, 2010.  However, the exhibit does not reflect the test result.

Exhibits-Nonmedical

Claimant’s Exhibit 2.  This exhibit reflects that Respondent First Comp sent

Claimant a check for $600.00 on February 9, 2010 (for “TTD” for dates of service

January 27-February 9, 2010) and for $2,700.00 on May 13, 2010 (for “PPD” for

dates of service February 19-May 13, 2010).
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ADJUDICATION

A. Whether Claimant should submit to an independent medical

evaluation.

Claimant has asserted that he should be entitled to return to Dr. Nguyen to

be evaluated concerning whether he needs bone spurs removed from his fractured

foot, and if so, that Nguyen be allowed to do this.  Respondents, in turn, have

stated that Claimant did not comply with the treatment that was offered to him, that

he was found to be at maximum medical improvement, and that he has received all

the benefits to which he is entitled.

On September 17, 2010, Respondents’ counsel wrote the undersigned,

stating:

This matter is currently set for a Full Hearing before you on
September 28, 2010. A few weeks ago, Claimant’s attorney, Philip
Wilson, wrote to me requesting that Claimant be evaluated by either
Dr. Nguyen or Dr. Tucker.  Respondents agreed to an independent
medical examination by Dr. Peeples, and scheduled the appointment
for September 22, 2010, prior to the hearing.  Claimant’s attorney has
stated that Claimant will not attend the appointment.  Respondents
therefore request that the hearing scheduled for September 28, 2010,
be continued and Claimant ordered to comply with the examination.

As discussed above, I denied the continuance motion and added the IME issue to

the issues to be addressed in this proceeding.  See Commission Exhibit 2.

At the hearing, Claimant’s counsel argued that the IME request was not a

reasonable one because he has been treated by doctors of the Respondents’

choosing.  In the alternative, he objected to the proposal that Dr. Earl Peeples be
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the one to conduct such an evaluation because, according to Claimant, Peeples

would not be “independent.”

In response, Respondents’ counsel stated:

Mr. Adair has been–he was treated by Dr. Nguyen and obviously, as
he testified, he wasn’t making the type of improvement that he
believed was necessary, and the medical records will reflect that he
came to Dr. Tucker complaining of increasing pain.  So he is the one
that said he contacted Derek Witt and asked to move over to Dr.
Tucker to get some more opinions on this.

Dr. Tucker evaluated him and said he has got this blown out lateral
wall in his heel, and that is what he was saying was needing the
surgery.  And he was related that to the compensable injury.

So what we are asking for is an IME to investigate, examine Mr.
Adair, to determine whether or not that surgery is what is needed,
whether or not what Dr. Nguyen has recommended is what is needed,
or what exactly is the appropriate course of treatment, because you
have Dr. Tucker here who basically said, “You’ve reached MMI, I
can’t do anything with you because you keep smoking.  And I think
that the surgery is what is necessary to treat you.”

So we are just asking for another opinion on that.  Now, we’ve
recommended Dr. Peeples for two reasons:  one, he is qualified in
this particular field; but, also, he is with Ortho Arkansas, which is the
same group that Dr. Nguyen is, so he would have access to the same
medical records that Dr. Nguyen has.  And obviously, if he wants to
go back to Dr. Nguyen, going to Ortho Arkansas for this examination
is convenient and it is reasonable for him to go there for this IME, as
well.

In reply, Claimant’s counsel took issue with whether Peeples was still associated

with Nguyen.

Respondents have not cited the particular provision of the Arkansas

Workers’ Compensation Act in which their motion is grounded.  But Ark. Code Ann.

§ 11-9-511 (Repl. 2002) states:
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(a)  An injured employee claiming to be entitled to compensation shall
submit to such physical examination and treatment by another
qualified physician, designated or approved by the Workers’
Compensation Commission, as the Commission may require from
time to time if reasonable and necessary.

(b)  The places of examination and treatment shall be reasonably
convenient for the employee.

(c)  Such physician as the employee, employer, or insurance carrier
may select and pay for may participate in the examination if the
employee, employer, or insurance carrier so requests.

(d)  In cases where the commission directs examination and
treatment, proceedings shall be suspended, and no compensation
shall be payable for any period during which the employee refuses to
submit to examination and treatment or otherwise obstructs the
examination or treatment.

(e)  Failure of the employee to obey the order of the commission in
respect to examination or treatment for a period of one (1) year from
the date of suspension of compensation shall bar the right of the
claimant to further compensation in respect to the injury.

See generally Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472

(1997)(Arey, J., concurring).

In determining whether to order an IME under this provision, the threshold

question, as alluded to by the parties at the hearing, is whether the proposed

examination is reasonable and necessary.  See King v. Willow Oaks Acres, 2001

AWCC 16, Claim No. E903202 (Full Commission Opinion filed January 25,

2001)(citing Tibbs v. Dixie Bearings, Inc., 9 Ark. App. 150, 654 S.W.2d 588

(1980)(construing earlier provision of § 11-9-511 found in Ark. Stat. Ann. § 81-

1311)).  In the claim at bar, Dr. Nguyen only administered conservative treatment

of Claimant’s fractured calcaneus.  He considered surgery, but ultimately decided
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that nonoperative treatment was reasonable because that was the course that

Claimant wanted to pursue and because the majority of the joint “seem[ed] to be

relatively well aligned.”  As of September 30, 2009, Dr. Nguyen wrote that it could

take six to twelve months for Claimant to reach maximum medical improvement.

However, Claimant last saw him on November 11, 2009, and was allowed to

return to work “at sedentary duty.”  According to his testimony, he ceased treating

with Nguyen because his knee swelling was not being addressed.  Respondents

sent him to Dr. Tucker, who diagnosed Claimant as having suffered a “lateral wall

blowout” that was causing impingement.  He recommended that the wall be

resected; while Claimant testified that he did not wish to undergo this procedure,

his records do not reflect that he communicated this to Tucker.  Rather, those

records reflect that the doctor informed him that he could not proceed with surgery

because of Claimant’s smoking habit.  Claimant sought and received medication to

aid in quitting his habit, but was unsuccessful.  Because Dr. Tucker did not find him

to be a surgical candidate because of this habit, on February 19, 2010, he declared

him to be at maximum medical improvement and released him with an impairment

rating of 17 percent to the foot, 12 percent to the lower extremity, and five percent

to the body as a whole.  Notwithstanding this, Claimant underwent nicotine testing

(which Tucker had discussed with him during their visits, according to the

records)on March 8, 2010.  While the evidence before me does not indicate the

results of that test, Claimant testified that he thinks he passed it.  While he has

resumed smoking, he stated that he could and would quit again to make himself
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eligible for surgery.  But he made clear that he does not want the surgery that

Tucker proposed.  Instead, he wants only the removal of bone spurs.  While

Nguyen’s records do not reflect that such a procedure was discussed, I note that

spurring showed on Claimant’s January 2010 CT scan–after he began seeing Dr.

Tucker.

On the bases of the foregoing, I concur with Respondents that an IME is

needed–to resolve the matter of whether additional treatment of Claimant, up to and

including surgery, is reasonable and necessary.

If the proposed evaluation is determined to be reasonable and necessary,

under § 11-9-511 it is for the Commission to designate or approve a physician.  See

King, supra.  Respondents desire for Claimant to see Dr. Earl Peeples, but Claimant

objects to his selection.  After consideration of this matter, I find that Claimant

should submit to an IME by Ruth L. Thomas, M.D., Director of the Center for Foot

and Ankle Surgery at the University of Arkansas for Medical Sciences,.  This

evaluation shall be conducted in accordance with § 11-9-511.

B. Whether Claimant is entitled to additional medical treatment,

additional temporary total disability benefits, and/or a controverted

attorney’s fee on his impairment rating.

Dr. Thomas’s evaluation of Claimant concerning whether additional treatment

is needed may very well impact whether he has reached the end of his healing

period–and if so, when.  For that reason, the balance of the issues in this case are
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not yet ripe.  They will not be addressed at this time, but instead will be considered

reserved.

CONCLUSION

Judgment is hereby entered on the bases of the findings of fact and

conclusions of law set forth above.
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IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


