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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F605323 (12/13/05)

DOROTHY R. ANDERS, EMPLOYEE  CLAIMANT

NEWPORT SPECIAL SCHOOL DIST.,
SELF-INSURED EMPLOYER    RESPONDENT #1

ARK. SCHOOL BOARD ASSOCIATION, TPA    RESPONDENT #1

SECOND INJURY FUND    RESPONDENT #2

OPINION FILED JULY 28, 2010

Hearing conducted before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on May 7,
2010, at Jonesboro, Craighead County, Arkansas.

Claimant appeared pro se.

Respondent #1 represented by the HONORABLE BETTY J. HARDY, Attorney at Law, Little
Rock, Arkansas.

Respondent #2 represented by the HONORABLE DAVID SIMMONS, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation growing out of her December 13, 2005, compensable injury. 

On April 5, 2010, a pre-hearing conference was conducted in this claim, from which a Pre-

hearing Order of the same date was filed.  The Pre-hearing Order reflects stipulations entered by

the parties, the issues to be addressed during the course of the hearing, and the parties’
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contentions relative to the afore.  The Pre-hearing Order is herein designated a part of the record

as Commission Exhibit #1.

The testimony of Dorothy R. Anders - the claimant, Mr. Larry Darnell Anders - the

claimant’s husband, along with the April 22, 2010, deposition testimony of Dr. Kenneth M.

Rosenzweig, coupled with medical reports and other documents comprise the record in this

claim.

DISCUSSION

Dorothy Ranell Anders, the claimant, with a date of birth of July 8, 1961, has twelve

years of education with a GED.  Claimant commenced her employment with the Newport School

District on September 30, 1991, as a teacher’s aide.  In describing the job duties of a teacher’s

aide with the Newport School District claimant testified:

We assist the teachers in anything that they need done for 
any subject, and we help kids that are needing it, from helping them 
with their work to different projects to putting out the projector, 
making copies for the teachers.  We do several duties - recess duties,
lunch duties. (T. 16).

On December 13, 2005, the claimant sustained an injury within the course and scope of

her employment.  In describing the mechanics of the afore injury the testimony of the claimant

reflects:

It was my time for doing duties of copying papers for the 
teachers, and it was almost at the end of the day, and the janitors 
brought in boxes of paper, as they usually do.  And I was copying 
papers and we have to unload the boxes.  And I was picking up a 
ream of paper, and I turned to put it up on the shelf.

And, when I got ready to turn, like, knots and stuff caught 
up into my chest and to my arm area, and the pain just got excruciation
in it, and I sat down. (T. 17).
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Claimant noted that the symptoms were in the area of her right arm and chest.  Claimant had not

experienced any problems with either shoulder prior to the December 13, 2005, incident.

The claimant underwent surgery under the care of Dr. Edward Cooper, a Jonesboro

orthopedic surgeon, for a torn rotator cuff.  Claimant did not have a good result from the surgery

by Dr. Cooper, noting that as long as she had the pain pump in she was doing pretty good. 

Claimant continued:

And, after they - we went to the emergency room and they
took the pain pump out - it just kept coming back gradually - the pain
- the same pain that I had before. (T. 18).

The claimant ultimately obtained a change of physician from Dr. Cooper to Dr. Kenneth 

Rosenzweig, a Little Rock orthopedic surgeon, on November 30, 2006.  Regarding her course of 

treatment under the care of Dr. Rosenzweig, the testimony of the claimant reflects:

He had me on medication and on therapy, constant therapy,
trying to stretch out, cause he first thought it was a frozen shoulder.
So, he kept me on medication. (T. 18).

The claimant testified that she was unaware that Dr. Cooper had authored any document

releasing her from his care.  The testimony of the claimant reflects that she was under the

impression that Dr. Cooper would be referring her to pain management.  Claimant offered that

she ceased receiving temporary total disability benefits in close proximity of her last visit to Dr.

Cooper, adding:

I can’t remember the date - it may have been a little bit before
then.  It was over when I stopped it, it was because of the medication
that the workman’s comp doctor for the school, Dr. Farwell, had presented
to me with the blood pressure, and workman’s comp said that it wasn’t
nothing to do with my case that I already had.  But then I received a letter
stating that my payments were suspended. (T. 19-20).
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Claimant maintains that she has been physically unable to work since the occurrence of

the December 13, 2005, compensable injury.  Regarding the status of her physical condition since

October 2006 to the present, claimant testified:

It’s pretty well - it depends on the day and the night.  Mostly
at night, it gets terribly worse, trying to lay down, but it’s still there -
something’s still wrong. (T. 20).

Claimant acknowledged undergoing physical therapy in Newport while under care of Dr. Cooper

and Dr. Rosenzweig.  While the claimant is uncertain of the date of her last visit with Dr.

Rosenzweig, she notes that she has submitted documentation of the visit into evidence.  Claimant

maintains that she is in need of the pain management as recommended by Dr. Rosenzweig. 

 The testimony of the claimant reflects that on November 13, 2009, she contacted both the

office of Dr. Rosenzweig and the workers’ compensation administrator for the Newport School

District to request further medical treatment.  The claimant testified that, although the respondent

has maintained the last payment of benefits was through August 21, 2009, the last medicine she

received in March 2010 was paid by respondent #1.  

The claimant testified that while the respondent may have paid the pharmacy bill of USA

Drug, they have not paid the bill at Stone Medical.  Claimant maintains that some of the

medicines that were paid by respondent through March 2010, were prescribed by Dr.

Rosenzweig.  Claimant acknowledged undergoing a functional capacity evaluation in Jonesboro

pursuant to the directions of Dr. Rosenzweig.

Claimant has been diagnosed with diabetes, and hypertension.  The claimant does not

have a source of income other than the earnings of her husband.  With respect to her present

employment status with respondent #1, claimant testified:
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From what I hear - what - Superintendent Brown told me that
I have a job as long as I kept them informed of all the documentation 
and having the form from the doctor, saying that they’re having me off
from work. 

And I’ve provided them with all of that, and I’ve also made
a copy. (T. 24).

Claimant denies that she has suffered any other accident relative to her right shoulder since the

December 13, 2005, compensable injury.  

During cross-examination, claimant testified that she is 5' 4" tall and weighs 267 pounds. 

Regarding her physical activity at the time of the compensable injury claimant’s testimony

reflects:

Well, I had put up several of them [reams of paper], already,
before then and, like I say, I was bending down to pick up another one,
and turned to go and put it into the shelf and, when I turned, that’s when
everything went on. (T. 25-26).

Clamant acknowledged that following the December 13, 2005, injury, she returned to work the 

following day and continued for a period of time:

Yes, I worked while I was - excuse me - I meant - I was thinking
surgery, but, yes, I went back after Dr. - the workman’ comp doctor, Dr. 
Farwell, was taking care of me and he put me in therapy and on muscle
relaxers.  And then, after a little bit, I worked, you know, I was doing 
light-weight working, and stuff like that.  And then, when the pain got so
serious, he sent me to Dr. Cooper.  And then, after seeing Cooper, that’s
when .   . . (T. 26).

Regarding her return to work following the December 13, 2005, injury, claimant explained:

Cause I thought it was just like a - maybe just a pull, and I 
was taking medicine.  And then, after I went back that next day, they 
recommended me go on to the doctor. (T. 27).

Claimant acknowledged that she continued working from December 17, 2005, until May 15,
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2006, going in and working her regular shift.  Claimant noted that during the afore she was under

the care of Dr. Farwell and receiving physical therapy.  

Regarding any health issues that she has experienced since 2006, the testimony of the

claimant reflects:

Yes.  After I had my shoulder, blood pressure came about,
after, I think, it was two (2) days.  They sent me to therapy, and the 
therapy people took my blood pressure and said it was too high for me
to start treatment.  They sent me to the ER.  And then, some time on
down, that’s when diabetes attacked my body.  I didn’t even know I 
had diabetes.  And I have three (3) big wounds that ate through my 
flesh, and I had surgery for that. (T. 27).

Claimant acknowledged that the aliments of diabetes and high blood pressure are present on her

mother’s side of the family.  

The evidence reflects that while the claimant had not experienced any prior shoulder

complaints, through the years she has undergone two (2) surgeries on her lower back.  Claimant

has applied for Social Security Disability within the past five (5) to six (6) months prior to the

May 7, 2010, present hearing.  In applying for the afore benefits the claimant listed her low back

pain and aches as a basis.  

Claimant acknowledges that she is able to drive, however noted that she does not drive

that much.  Claimant is also able to get out of her house and go to Wal-Mart, however she noted

that she goes there for exercise.  The claimant explained riding with a friend:

No, she usually just picks me up and we ride around, but
we don’t exercise - I’ve just kind of walk around and they walk with
me out at Wal-Mart or, now that it’s getting better, we’ve been out in
the park. (T. 29).

In addition to the prescription for physical therapy and medicine, the testimony of the
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claimant reflects that while under the care of Dr. Rosenzweig she also underwent diagnostic

studies.  Claimant testified that she has had nerve tests done on two (2) occasions, as well as an

MRI on her right shoulder in 2006.  The claimant also underwent an MRI of her cervical spine in

February 2006.  Claimant underwent another MRI of her right shoulder after she came under the

care of Dr. Rosenzweig.  The claimant also underwent an arthrogram in 2007.  

The credible testimony of the claimant reflects that the documents presented in

preparation of the present hearing were typed by her husband based on the information that she

relayed to him.  Claimant denies testifying during her deposition that she typed the documents:

No, I told you that I was sitting there telling him, and he 
typed it, and he had been trying to train me on how to use the 
computer. (T. 30-31).

Claimant acknowledged that she was seen by Dr. Rosenzweig in Little Rock on a number

of occasions.  Regarding her review of the Functional Capacity Evaluation, the testimony of the

claimant reflects:

He went over it with me, and then I think he sent me a copy
of it, and I went over it and, as I stated, it was saying that I didn’t 
try, but I did.  I didn’t do it in the time that the man wanted me to do
it, but I did do it, and that was the time that I had had surgery.  I had 
two (2) wounds open in my belly, and one (1) under the left arm, and
they hadn’t totally healed up, and I had some down by my private area,
and I did the best the I could do. 

And had some pain in my right shoulder. (T. 31).

The claimant testified that she was unaware that following the August 22, 2006, surgery

by Dr. Cooper he issued an report reflecting that there were minimal findings of any kind of

problem with the claimant’s right shoulder.  Claimant underwent physical therapy before her

right shoulder surgery.  Claimant also underwent physical therapy pursuant to the directions of
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Dr. Cooper following her right shoulder surgery.

Larry Darnell Anders, the claimant’s husband, was available to testify during the hearing

in this claim.  The parties stipulated that if called to testify the testimony of Mr. Anders would be

corroborative of that of the claimant.

 The testimony of Dr. Kenneth M. Rosenzweig, a Little Rock Board Certified orthopedic 

surgeon, was obtained by deposition on April 2, 2010.  Dr. Rosenzweig started treating the

claimant on January 11, 20007.  Regarding his initial examination of the claimant Dr.

Rosenzweig testified:

Yes, ma’am.  On initial visit went through her medical 
history, the injury and the treatment for her injury.  She had 
undergone surgery elsewhere before I had evaluated her and went
over her condition, performed my own examination and then 
opined that she had a frozen shoulder and a complication of shoulder
surgery.  And that she might also have some radiculopathy from a 
neck condition on the same side.  And then I offered differential 
treatment options and diagnostics and physical therapy to facilitate
her recovery. (RX. #2, p. 6).

One of the test recommended by Dr. Rosenzweig regarding the claimant’s complaint was an MR 

arthrogram.  In explaining the afore, Dr. Rosenzweig testified:

An MR arthrogram is a type of test where contrast to an 
imaging agent is injected into the shoulder and then to demonstrate
whether the rotator cuff, which provides a roof for the shoulder joint,
if it is torn the dye will, or contrast, will leak out into a subacromial 
bursa which is on the other side of the rotator cuff.  So if the dye leaks
through then that confirmed a cuff tear.  This particular test was performed
February 9, 2007.  It was performed by the radiologist and the report 
states that the arthrogram was performed successfully and there was no 
evidence of a full thickness tear on the arthrogram.  The  - - I don’t see
the MRI report right here.

The MRI report, I’ve not gotten in front of me, shows an 
undersurface tear, a thickened rotator cuff from previous surgery but
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no findings of a current or failed cuff repair.  There was fluid in the 
bursa but no contrast. (RX #2, p. 6).

With respect to the significance of the presence of fluid in the bursa, Dr. Rosenzweig offered:

It could be, there’s usually not much fluid in the bursa so
it could represent residual inflammation either from overuse or post-
surgical changes.  And since I felt she had a frozen shoulder it was 
probably more of a post-surgical finding rather than overuse finding.
(RX #2, p. 7).

Dr. Rosenzweig explained the concept of a frozen shoulder:

A frozen shoulder is more of a layman’s term to describe
adhesive capsulitis, which is the medical term.  The shoulder is 
considered a universal joint meaning it has multiple range of motion.
You can raise your arm over your head, you can cross front and 
back of your body, reach out way to the side.  And a frozen shoulder 
will restrict that mobility, particularly in reaching up or reaching out.
And if there’s no structural reason for the shoulder not to move, say
a spur or some impingement or loss of muscle to move the shoulder,
but the shoulder doesn’t move, then it’s usually referred to as a frozen
shoulder. (RX #2, p. 7).

In the instant claim, Dr. Rosenzweig noted that there were no specific findings to indicate why 

the claimant could not move her shoulder on her own power or why she could not achieve full 

range of motion with the appropriate recovery efforts.  

Dr. Rosenzweig recommended an EMG study, and elaborated regarding the

recommendation: 

An EMG refers to nerve testing to identify if there’s any 
evidence of nerve damage, possibly as a result of a neck injury or a 
disc herniation or a pinched nerve as a result of a neck injury.  One
of the issues in the diagnostic, well clinical situation is, is when 
patients report with shoulder pain and they don’t get the relief of 
shoulder pain with shoulder treatment then you have to worry about 
referred pain pattern, maybe from something in the neck.  So the 
nerve test is to identify if there is any nerve damage that might 
contribute to her shoulder pain.
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Nerve testing by report was reported to be at the normal limits.
And I had reviewed a report from the physical therapist in Newport,
Arkansas that she had at that time had 28 visits but no significant 
improvement of her recovery.  And, therefore, in the absence of a 
recurrent rotator or specific rotator cuff tear or any findings of nerve
damage I reported on this date [March 23, 2007] I was unclear why 
she was having persistent problems. (RX #2, p. 8).

Dr. Rosenzweig testified that he would have expected a change in someone who had attended 

half of the twenty-eight (28) physical therapy visits that the claimant had attended:

I would expect change in half that amount of visits.  Most 
people show, if they have the correct diagnosis and the motivation
to recover and the correct type of therapy to restore the recovery that
we’re looking for, most people will demonstrate significant recovery 
with the correct treatment early rather than later.

Now some people take longer than others and therefore the rate
of recovery may be slower.  But there should be a positive response to
treatment.  So I’m not as worried about someone who recovers slowly 
as I am with someone that shows no sign of recovery.  (RX #2,p. 8-9).

The testimony of Dr. Rosenzweig reflects that it did not appear that the claimant was showing

any improvement with any treatment - - medicines, injections, physical therapy or time.  

In furtherance of the treatment of the claimant for her compensable injury, the testimony

of Dr. Rosenzweig reflects:

I performed an injection on that date to try to calm down 
the inflammation and then asked therapy to work more aggressively
to restore her motion.  She didn’t require further surgery.  She did 
not require any further testing.  I may have prescribed her medication
for inhibition of pain so that she could withstand more aggressive 
therapy. (RX #2, p. 9-10).

In explaining the reasoning for the April 20, 2007, request for an MRI of the cervical spine 

relative to the claimant, Dr. Rosenzweig testified: 

Going back to reason for non-recovery, I’d already had the
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nerve testing and it did not show nerve damage.  But you could 
still have irritation to a nerve root without nerve damage.  So the
MRI of the cervical spine was just to make sure we weren’t missing
a reason for her ongoing difficulties. (RX #2, p. 10).

The testimony of Dr. Rosenzweig reflects regarding the absence of an MRI of the cervical spine 

pursuant to his April 20, 2007, request:

To answer the first question, under workers’ compensation 
oftentimes the treatment plan is scrutinized by a third party and if the
insurance company or representative of the insurance company doesn’t
feel that the physician treatment or diagnostic is warranted, they’ll often
deny that.  And so I’m assuming since it was not done, it was denied.
I don’t remember on this date the findings of an MRI of the neck prior
to that visit. (RX #2, p. 10).

The claimant did undergo an MRI of the cervical spine on February 20, 2006.  After 

reviewing the report of the afore diagnostic study, Dr. Rosenzweig offered: 

The report revealed that she did have degenerative disc disease,
a non-compressive disc protrusion at C4-5, C meaning cervical, 4 and 
5 meaning the number or the levels, the disc were in between each number.
There are seven cervical vertebrae so 4/5 is the disc between the fourth
and fifth vertebrae.  But there was no stenosis.  She had a left sided spur
at 4-5 but that’s contralateral to the shoulder in question.  So this MRI 
report does not indicate a reason for her ongoing difficulties with the right
shoulder. (RX. #2, p. 11).

Dr. Rosenzweig testified that while the claimant had an undulating course, over time her pain 

complaints seemed to escalate.  The testimony of Dr. Rosenzweig reflects, regarding physical 

findings relative to the claimant’s complaints:

My physical findings were mixed over the years because I 
continued to see her for an additional two years from this date.  And 
some days she would have very restricted motion and other days she
would have full motion.  And so there was no consistency to her 
examination. (RX #2,p. 11).

Dr. Rosenzweig continued with respect to treatment measures offered the claimant in connection
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with her compensable injury:

Yeah, there was really nothing else to offer Ms. Anders 
[aside from physical therapy].  She had at some point in time 
developed complication diabetes and therefore further injections
were not felt to be in her best interest.  And then she started 
developing some skin wounds and boils and away from the
concerns and she continued to complain bitterly of ongoing pain.
The pain seemed to escalate, not just to the right shoulder but 
left shoulder down her leg.  And then she started demonstrating
some issue that was of concern from a psychiatric standpoint.  
I’m not an expert on psychiatric but I recognized some behavioral
changes that I thought might be in question that would help 
identify from a whole person standpoint the difficulty in her 
recovery.  I don’t believe that was ever pursued, but her recovery
was - - her lack of recovery was, made it difficult as a treating 
physician to monitor her care.  The physical therapy was the 
only modality where, that someone could actually work with 
her to help with her recovery.  And the physical therapist 
occasionally would report their frustration with her lack of 
recovery. (RX #2, p. 12).

Regarding the June 2009, consideration of a functional capacity evaluation relative to the 

claimant, Dr. Rosenzweig relayed:

I had written letters in the interim to the adjuster about 
Ms. Anders and there was really nothing more I could offer - - 
I didn’t understand her lack of recovery and I’ve been treating
shoulder condition for almost three decades.  One of the issues
that we can help validate behavior in functional abilities is to do
a functional capacity evaluation.  And that’s performed by a 
trained therapist who has the ability to have patients perform 
different functions that are part of and not part of the injury of
concern and then monitor vital signs such as heart rate, blood 
pressure, to see if there’s true pain response.  And then there 
are different ways to have patients perform function that should
not be affective and see if they’re demonstrating self-restricted
behaviors and the only thing they could opine was that she could
perform sedentary duty which is no greater than normal activity
daily living. (RX #2, p. 12-13).

Dr. Rosenzweig noted that the claimant’s FCE report was signed by Charles Davidson.  Dr.
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Rosenzweig testified that he is “very familiar with” the work of Mr. Davidson and Mr. Rick

Byrd.  Regarding his impression of the appropriateness of the evaluation of the claimant and her

activities by the FCE, the testimony of Dr. Rosenzweig reflects:

Yeah, I’ve read many of their reports and their reports 
are usually reliable in finding issues of concern.  Demonstrating
on 4 of 39 consistency measures within expected limits in most 
people’s mind is a large red flag because there’s very little effort
on this claimant to participate in this examination.  (RX #2, p. 14).

As to whether the findings of the FCE were consistent with his observation of the claimant 

during the time of her treatment under his care Dr. Rosenzweig testified:

Yes.  I’m a, in addition to orthopedic surgery I’m a Board
Certified independent medical examiner and part of activities we 
do in independent medical exams is to perform examination on 
announced observation and then perform examination on 
unannounced observation.  For instance, if I tell the patient I’m 
examining how tight their sciatic nerve is and I raise their leg and
they show a pain response but later I’m going to look at their 
foot and announce I’m looking at their foot but I raise the leg in 
the same way they couldn’t tolerate it for the sciatic nerve 
evaluation but now they can then that’s an inconsistent measure.
And so on some days I would evaluate Ms. Anders and tell her 
I’m examining the shoulder and see what her motion is and it 
would be markedly restricted but then I would tell her something
else and noted the shoulder was unrestricted in motion.  So my
findings were inconsistent as well.  (RX #2, p. 14-15).

The testimony of Dr. Rosenzweig reflects that following his review of the FCE report, he 

released the claimant from his care:

That’s correct.  She didn’t require further testing.  She 
did not require further surgery.  She appeared to have exhausted
physical therapy effort.  She had had an extraordinary amount of
time, almost five years.  Her findings were inconsistent, unreliable,
both under my observation and independent observation.  So 
there’s really nothing further to offer Ms. Anders to assist in her 
recovery.  I did mention possibly psychiatric evaluation to see if
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there is an underlying reason for her behavior, which would 
not necessarily be in the realm of a claim but might explain
her lack of recovery for her claim. (RX #2, p. 15).

Dr. Rosenzweig did order further physical therapy for the claimant which was had in September

2009, noting:

Yeah, physical therapy, again was the only modality 
that one could pursue to assist in her recovery. (RX. #2,p. 16).

Dr. Rosenzweig has not seen the claimant since the August 21, 2009, visit, which was a

follow-up of the functional capacity evaluation.  Dr. Rosenzweig testified that he was “somewhat

surprised” by the claimant’s behavior on the date of the visit which he noted was “more

significant” than any other visit.   Elaborating on the afore, the testimony of Dr. Rosenzweig

reflects:

She would be talking to me and would not make eye 
contact with me at all that day.  She seemed very lethargic and
I don’t know if she was under the influence or what her behavior
was but she would show some bizarre movement and in order not
to interrupt her I would just wait for her next movement and then
it would be 10 seconds, 20 seconds, then she would go on a tangent
with another discussion.  And I asked her husband who was with 
her on that day if this was the way she behaved at home and basically
said something to the effect, to paraphrase, she just needs to be 
fixed. (RX #2, p. 16).

Dr. Rosenzweig continued:

Over the years there’s nothing fixable from her shoulder 
claim or from a cervical spine claim.  But she appeared to have 
some co-mobility particularly with her diabetes that appear to be
not very well controlled either.  And so I think some of the issues
at hand were carrying over to her general medical care as well.  
And I don’t have knowledge of any of that.  I don’t have records
from the primary physician.  But there’s really, from a surgeon’s 
standpoint or on a claim standpoint of this claim from 2005 that
she required any further treatment.  She had reached a plateau a
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long time before this date. (RX. #2, p. 16-17).

As far as the claimant having reached maximum medical improvement in 2006, in accordance 

with the assessment of Dr. Cooper, Dr. Rosenzweig testified:

Probably so.  I don’t have Dr. Cooper’s records but that
was probably the reason she was referred to my clinic where I 
saw her to evaluate if there’s anything else that can be offered
since she had ongoing complaints despite being declared at 
MMI. (RX #2, p. 17).

The testimony of Dr. Rosenzweig further reflects, regarding the claimant’s assessed MMI date by 

Dr. Cooper:

From a surgeon’s treating standpoint, yes.  This is dated
November 17, 2006, signed by Dr. Cooper that she had reached 
MMI and he offered zero percent impairment rating.  And I don’t
have any argument with that.  The patient was sent to me for further
evaluation and I tried to do what I could to facilitate further recovery
but was not successful. (RX. #2, p. 17).

During cross-examination by counsel for respondent #2, the Second Injury Fund, Dr. 

Rosenzweig testified that the claimant did report lots of aches and pains, low back pain, leg pain, 

and left shoulder pain, however noted:

I don’t know that I treated her for low back pain.  Typically
when patients are seen under workers’ compensation particularly and
they are approved for visit on or about the particular claim, in this 
case right shoulder, often we’re not authorized to treat other areas.
(RX. #2, p. 18).

The testimony of Dr. Rosenzweig reflects that he was not aware of the claimant having been 

treated in the 1990's by Dr. Ron Williams for low back complaints.  Dr. Rosenzweig testified:

I don’t recall the back pain being a primary concern when 
she was visiting with me regarding her shoulder injury or shoulder
pain and so I don’t know how much her back pain was an issue 
during that time but it was not part of my care.  I can tell you on 
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June 26, 2009, intake information on a pain diagram she did not
indicate back pain on that date.  And that would have been June
26, 2009.  The form that she filled out in my office. (RX #2, p. 18-19).

Dr. Rosenzweig’s testimony reflects that the claimant complained to him about neck and 

shoulder pain, and then some right leg to right foot pain.  Regarding the claimant’s complaints, 

other than the right shoulder and neck, Dr. Rosenzweig testified regarding any medical treatment:

I didn’t order any tests for her back.  And I don’t recall 
seeing any results of testing on her back. (RX #2, p. 19).

With respect to the development of diabetes by the claimant during the course of her treatment 

under his care Dr. Rosenzweig testified:

I don’t think she was a diabetic when I first saw her but during
her care she had reported she had developed diabetes or complications
of diabetes at which time she was diagnosed with diabetes.  She 
developed some deep wounds or boils on her left side, the pain was on
the right shoulder, this was left breast and armpit area where she had 
big, open deep wounds that were being treated elsewhere. (RX #2, p. 19-20).

The testimony of Dr. Rosenzweig reflects that at the time he first saw the claimant she was not

on any medicine for diabetes and denied a history of same.  The claimant did disclose a history of

hypertension.  Dr. Rosenzweig offered that the clamant may have been diabetic but had not been

diagnosed as of the initial January 2007, visit.  Dr. Rosenzweig testified that the last time he saw

the claimant she was oral medications [Glibaside and Metforamin] for her diabetes.  In terms of

the impact of the diabetes on the claimant’s recovery, Dr. Rosenzweig’s testimony reflects:

Well, diabetics do recover slowly, particularly incision can
heal slowly.  And so a diabetic, one would impact your healing or any 
type of recovery but it doesn’t necessarily cause 10 years recovery 
from a simple say shoulder surgery.  So I don’t think the diabetes had
any significant explanation for why she could not recover from shoulder
surgery after five years. (RX #2,p. 20).
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On the subject of diabetes and the claimant Dr. Rosenzweig further testified:

There are two type of diabetes.  Basically the insulin 
dependent diabetes and adult onset diabetes that is typically 
controlled by medication.  I don’t know if she had a family
history of it and I don’t know - - but the medication she was 
taking typically referred to adult onset diabetes.  And often-
times can be controlled by pills or exercise or weight reduction.
And so I don’t, I’m not an expert on diabetes and therefore
I can’t tell you specifically what type she had but the 
medications she’s taking were typically referred to as adult
onset.

Well, there are a lot of risk factors for it.  Back injuries
are related to onset diabetes.  And sometimes use of steroids
can manifest a subclinical diabetic condition.  But if she were
to develop diabetes, it would have been independent of this 
injury or claim.  It could have complicated her recovery in a 
sense that she could have wound infection, and diabetic are
known to develop frozen shoulders idiopathically meaning no 
injury or no surgery.  But it would not explain the some days
full motion other days no motion. (RX #2, p. 21-22).

Dr. Rosenzweig acknowledged that in one of his reports he indicated that it would be

interesting to see the claimant asleep or anesthetized and put through passive range of motion

test, however, added:

It was not ever done but I didn’t need to because I 
was able to demonstrate full motion on another visit.

But sometimes when patients are, and I’ve had other 
patients even more recently as the past month, that demonstrate
marked restrictive range of motion but while they are anesticized [sic],
they’re heavily sedated, they have full range of motion.  And 
that gives me additional information to make decisions on their
treatment. (RX #2, p. 22).

The medical in the record reflects that the claimant was seen by Dr. Wade Falwell on

December 15, 2005, respondent’s designated medical provider, for complaints of pain and
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muscle knots in her right shoulder attributable to the December13, 2005, work-related injury of

lifting reams of copy paper.  The claimant’s injury was diagnosed as a shoulder strain by Dr.

Falwell, and for which she was prescribed Soma, Darvocet and Celebrex and directed to remain

off work for one (1) week. (RX #1, p. 3).  The claimant was seen in follow-up by Dr. Falwell on

January 10, 2006, with continued complaints attributed to the December 13, 2005, injury.  The

afore office notes of Dr. Falwell recite diagnoses of shoulder strain and anterior chest wall strain.

(RX. #1, p. 7).

On January 30, 2006, the claimant underwent an MRI of her right shoulder at Harris

Hospital pursuant to a referral of Dr. Falwell.  The radiology report of Dr. Mufiz Chauhan

regarding the claimant’s MRI of the right shoulder reflects, in pertinent part:

FINDINGS: MRI right shoulder was performed on this patient in 
axial, sagittal, and coronal planes.  T1 proton density, T2 and STIR
weighted images were obtained.

*       *       *

On sagittal and coronal oblique projections, fluid is seen in the 
subdeltoid bursa.  A focus of increased signal intensity is the 
supraspinatus tendon is seen.  The subscapularis muscle and the
infraspinatus muscle and their respective tendons are within normal
limits.

IMPRESSION:   CHANGES OF EITHER IMPINGEMENT 
SYNDROME VERSUS PARTIAL ROTATOR CUFF TEAR.

FLUID IS SEEN IN THE SUBDELTOID BURSA.  (RX #1, p. 13).

On February 2, 2006, the claimant was seen in follow-up by Dr. Falwell and thereafter referred to 

Dr. R. Edward Cooper, a Jonesboro orthopedic surgeon. (RX #1, p. 14). 

The claimant was initially seen by Dr. Cooper on February 15, 2006.  The clinic note
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relative to the claimant’s February 15, 2006, visit reflects, in pertinent part:

02/15/2006: Ms. Anders is a 44-YOWF with R shoulder pain.
This is worse when she is lying down or when she is trying to 
pick something up.  She was trying to get copy paper at work on
12/13/2005.  At that time, she felt sudden pain in the R chest 
area that radiated into the R shoulder down into the arm.  There
is some numbness in the 4th and 5th digits.  She has also had 
significant pain into the area of the R paraspinal area and R
suprascuapular area.  She was seen by Dr. Falwell and treated 
with steroid injections into the R pectoralis area w/o significant
improvement.  She has been on anti-inflammatories in the form
of Celebred, and had significant therapy, but has continued to 
have significant R neck and shoulder pain.  A MRI was obtained
of the R shoulder and this shows some increased signal intensity
in the rotator cuff near its insertion indicating edema versus 
partial thickness tear, but no full thickness tear could be identified.
The acromion shows a type II configuration with the AC joint 
showing some AC joint arthritis changes with some inferior 
osteophyte formation.

PHYSICAL EXAM:   On physical examination today, she has
significant pain with resisted R shoulder internal rotation, external
rotation, and abduction.  The remainder of her neurovascular exam
is unremarkable.  She has a positive Spurling’s maneuver with 
radiation of pain in to the R shoulder, arm, and forearm, and numb-
ness into the ulnar 2 digits.  With neck extension and lateral 
deviation into the R side.  She has a positive impingement sign
on the R as well.

X-RAYS:   Impingement series was obtained, and does show what
appears to be a type II acromion process.  There is moderate AC
joint arthritis.

IMPRESSION:
1. R shoulder impingement with edema verus partial rotator cuff

tear.
2. R AC joint arthritis.
3. Possible HNP on the R at C6-C7 and/or C7-T1, with R 

sided C7 and/or C8 nerve root impingement.

PLANS:
1. Dacadron.
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2. Cervical spine strengthening exercises and rotator cuff 
strengthening exercises R shoulder 3x a week for 3 weeks.

3. She will restart her Celebrex following Decadron.
4. We will obtain a MRI of the cervical spine to rule out nerve

root compression on the R side at C6-C7, and C7-T1.
5. She will RTC for the results of the MRI (RX #1, p. 15).

The claimant underwent the recommended cervical MRI on February 20, 2006, at the Surgical 

Hospital of Jonesboro.  The radiology report regarding the afore reflects, in pertinent part:

IMPRESSION:

1. There is mild disc degeneration in the cervical spine from 
C3- 4 through C5-6.  A small central protrusion is present at C4-5, 
but it causes no canal stenosis.  It only slightly indents the ventral
aspect of the cervical cord.

2. Asymmetric left-sided uncinate spurring is present at C4-5,
but does not cause canal or foraminal stenosis.  (RX. #1, p. 17).

The claimant was seen in follow-up by Dr. Cooper on February 21, 2006.  The clinic note

relative to the afore visit reflects, in pertinent part:

Ms. Anders RTC today relating that she continues to have significant
R shoulder or neck symptoms.  Symptoms are unchanged from her
last visit.  The Decadron helped her only and little bit, but no 
significantly.  

PHYSICAL EXAM: There is no change in physical findings.

MRI:   The MRI of the cervical spine was reviewed.  This does show
multilevel degenerative disc changes.  There is no evidence of any
significant nerve root compression at any level, although there is a 
small osteophyte off the uncinate process on the L at C4-C5.  This is 
on the opposite where her symptoms are.

IMPRESSION:
1. R. shoulder impingement.
2. R AC joint arthritis.
3. Cervical spondylosis with multilevel facet joint arthritis.
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PLANS:
1. She will continue her spine strengthening exercises and R

shoulder strengthening exercises in a home program.
2. The R shoulder was sterilely prepped and injected with 

Depo-Medrol and Lidocaine.
3. She will return to our clinic in 8 weeks for f/u.  At that time,

if not markedly improved, we will consider further evaluation
with arthroscopy of the R shoulder with arthrocopic subacromial
decompression and Mumford with inspection of the rotator 
cuff via the scope. (RX #1, p. 18).

The claimant underwent physical therapy pursuant to the referral of Dr. Cooper at Newport 

Physical Therapy and Sports Medicine.   A March 10, 2006, Progress Report of Newport

Physical Therapy relative to the claimant noted that she had attended nine scheduled visits and

had not realized any improvement in her pain or symptoms.  The physical therapist recommended

a possible surgical consult. (RX #1, p. 19).

The claimant was again seen by Dr. Cooper on April 19, 2006.  The clinic note of the

visit reflects, in pertinent part:

PHYSICAL EXAM: Today, on physical examination, there is some
significant pain with resisted R shoulder external rotation and abduction,
and the supination isolation test.

MRI: MRI of the shoulder was reviewed again today, and this does
show increased signal intensity in the supraspinatus tendon just prior
to its insertion at the greater tuberosity.  In addition, there is AC joint
arthritis with some AC joint arthritis, with some OA with some inferior 
osteophyte formation present.

IMPRESSION:
1. R shoulder impingement with possible rotator cuff tear.
2. R AC joint arthirits.
3. Degenerative cervical disc disease.

PLAN:
1. I discussed the options with her, and currently, I think all of 

her symptoms are coming from the R shoulder.  However, I
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do think that a significant portion of them are.  Certainly,
her HA’s and neck complaints will not likely resolve with 
shoulder surgery.  There is also the possibility that the pain
in the area of the pectoralis major on the R will not significantly
improve with surgical intervention although I think there is a 
good chance that it will.  She understands this and the risks
and benefits of surgical intervention were discussed with her
at length.  At this point, she wishes to proceed with arthroscopy
of the R shoulder with arthroscopic subacromial decompression
and excision of the distal clavicle with inspection of the rotator
cuff and repair of it as indicated.  When she recovers from this,
we will be able to see how much of her symptoms are alleviated 
by it.  Certainly, I do not see anything surgical in the cervical 
spine that could be addressed there. (RX #1, p. 20).

On May 15, 2006, the claimant underwent surgery at Surgical Hospital of Jonesboro

under the care of Dr. Cooper.   The May 15, 2006, operative report reflects preoperative

diagnoses of right shoulder impingement with rotator cuff tear and right acromioclavicular joint

arthritis.  The operative report further reflects:

POSTOPERATIVE DIAGNOSES:
1. Right shoulder impingement with partial thickness, less than

20% thickness, rotator cuff tear.
2. Right acromioclavicular joint arthritis.

OPERATIVE PROCEDURE:
Arthroscopy of the right shoulder with arthroscopic subacromial 
decompression and excision of distal clavicle with debridement 
of partial thickness rotator cuff tear. (RX #1, p. 25).

The claimant was seen in follow-up by Dr. Cooper on May 30, 2006, and the clinic note of the 

visit reflects, in pertinent part:

Ms. Anders RTC today now 2 weeks post arthroscopy of the R 
shoulder with arthroscopic subacromial decompression and 
excision of the distal clavicle with debridement of the partial 
thickness rotator cuff tear.  Today, she relates that she is doing
better, and is making progress every day.
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PHYSICAL EXAM: She has active abduction of 90 degrees; forward
flexion of 120 degrees.  The incisions are benign and healing well.

*       *       *

IMPRESSION:
1.   S/P arthroscopic subacromial decompression with excision of the 
      distal clavicle with debridement of partial thickness rotator cuff 
      tear, doing well. 

PLANS:
1.   She will continue her PT.
2.   She will RTC in 4 weeks for f/u. (RX #1, p. 34).

The claimant was again seen by Dr. Cooper on July 13, 2006 in follow-up.  Following the

examination during the afore visit the claimant prescribed an additional four (4) weeks of

physical therapy, prescribed Darvocet N-100 for pain and directed to return to the clinic in six (6)

weeks at which time she would be released to full activities if she was doing well. (RX #1, p.

37).  

The claimant returned to Dr. Cooper on August 22, 2006, pursuant to his directions

during the prior July 13, 2006, visit.  The August 22, 2006, clinic note reflects, in pertinent part:

Ms. Anders RTC today continuing to c/o R shoulder pain.  She is
now 3 months post surgical intervention in the form of arthroscopic
subacromial decompression and excision of the distal clavicle.  She
was found to have minimal - less than 15% - of the surface tearing of
the rotator cuff.

X-RAYS: Today, an impingement series was performed.  This shows
what appears to be adequate subacromial decompression and excision
of the distal clavicle.

IMPRESSION:
1.   S/p arthroscopic subacromial decompression and excision of the
      distal clavicle with some continued pain.  Today, she requested 
      more Vicodin for this.  She is also c/o some neck pain with radiation
      down into the UE.  We obtained a scan of her neck in the past, which
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    was negative for any significant nerve root compression.

PLANS:
1.   She will continue her exercises for her shoulder.
2.   We will refer her to a neurologist for evaluation to see if
      there is a neurologic cause for her persistent symptoms.  I 

                              informed her today that we really need to try to get her off 
      the narcotics at this point, since she is several months out 
      and we really do not feel that narcotic management is indicated. 
(RX #1, p. 42).

Dr. Cooper issued an off-work certificate in conjunction with the claimant’s August 22, 2006,

visit directing her to remain off work until further notice. (RX #1, p. 43).

On September 22, 2006, the claimant was evaluated by Dr. Marion Cauli with Neurology

Associates of Northeast Arkansas, pursuant to the referral of Dr. Cooper.   The September 22,

2006, report of Dr. Cauli reflects, in pertinent part:

HPI:
Ms. Anders is a 45-year-old right-handed woman who since December
13, 2005 has been having some right shoulder and right arm pain.
While at work she developed right chest pain radiating to the right 
shoulder.  At that time associated with numbness involving the 4th and
5th fingers of the right hand.  She was treated conservatively by Dr. 
Fawell with local injections and NSAIDs which did not improve her
symptoms.  She eventually was seen by Dr. Cooper who ordered an 
MRI of the shoulder which showed a rotator cuff with a partial tear.
She underwent surgery on the 15th of May 2006 followed by physical
therapy.  Initially the symptoms improved and as per the patient they
are now getting worse.  She is referred for neurological evaluation for
possible nerve impingement.

Pain is radiating to the shoulder and down to the elbow.  She denies 
any paresthesia.  She has an ache involving the right index.  The 
symptoms are worse with physical activity.  She had some physical 
therapy and she again had some facet injections.

*       *       *

PHYSICAL EXAMINATION:
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*       *       *

General: Pleasant, cooperative woman in no acute distress.

Neck: Supple with no adenopathy.  I cannot auscultate any bruits
                        nor palpate any thyroid mass.

*       *       *

NEUROLOGICAL EXAMINATION: She is awake, she is alert, 
and she is fully oriented with intact higher mental functions including
speech, language, recollection, and abstraction, fund of knowledge,
reasoning, and constructional copy.

CRANIAL NERVES: Pupils are equal, round and reactive to light 
and accommodation.  She has full extraocular motility and visual 
fields to confrontation.  Funduscopic exam reveals sharp optic discs
bilaterally.  She has no facial asymmetry or abnormal facial sensation.
The hearing seems to be normal to confrontation.  The palate elevates
symmetrically.  The tongue is midline with no fasciculation or atrophy.
Range of motion is difficult secondary to pain with the right arm.

MOTOR: She has no appreciable weakness.  DTRs are normoactive 
and symmetric.  She has positive Tinel’s signs at the right wrist.  No
pathological reflexes.

SENSORY: Quite unreliable; seems to be intact to pinprick, vibration,
position sense, and cortical modalities.

*       *       *

DATA: Nerve conduction study/EMG of the right upper extremity
showed borderline right CTS, no radiculopathy.  An MRI of the 
cervical spine done as an outpatient reveled mild DJD with possible 
osteophytosis at the C4-5 level on the left.

ASSESSMENT:

1.   Chronic right shoulder and right upper extremity pain - I doubt 
      this is due to a neurological problem.  I would recommend 
      addition of muscle relaxant and conservative measures. 
(RX #1, p. 46). 
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The claimant was next seen by Dr. Cooper on October 4, 2006.  The clinic note relative to 

the afore visit reflect, in pertinent part:

Ms. Anders RTC today, continuing to c/o RUE pain.  This is mainly
in the chest.  It now goes across the chest and into the medial arm, with
numbness down the arm and into the fingers. She has been evaluated 
thoroughly with MRI of the cervical spine, which was negative for any
significant nerve root compression.  The MRI of the shoulder did show 
some impingement.  This has been alleviated by arthroscopic subacromial
decompression and excision of the distal clavicle.  The other symptoms 
were noted in advance of this surgery to not likely improve with the 
surgical intervention, although it is possible that they might.  Apparently,
they have not, and she continues to have pain.

PHYSICAL EXAM: Today, she does have some pain with abduction
and forward flexion, but I cannot detect any complications form her 
shoulder surgery.

IMPRESSION:
1.  R. chest and UE pain and numbness, uncertain etiology.

PLAN:
1.   Would recommend referral to cardiac and/or pulmonary sub-
      specialist for further evaluation to make sure that this is not 
      coming from her heart or lungs, or some compressile legion 
      that could be compression the brachioplexus area. (RX #1, p. 51).

Dr. Cooper authored a November 17, 2006, correspondence to respondent’s third-party 

administrator regarding the claimant in which he opined that as of October 4, 2006, the claimant 

was at maximum medical improvement (MMI) with a 0% impairment. (RX #1, p. 53).  

The claimant was again seen by Dr. Cooper on December 12, 2006.  The clinic note of

the visit reflects, in pertinent part:

Ms. Anders RTC today.  She continues to complain of R sided pain.
This is in the R breast area and axilla, also extending down to the 
elbow with some numbness in the tip of the thumb.  She says it feels
like it got frozen.
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PHYSICAL EXAMINATION: No change in physical findings

IMPRESSION:
1.   S/p arthroscopy of the L shoulder with arthroscopic subacromial
      decompression and excision distal clavicle with debridement of
      partial thickness rotator cuff tear with continued atypical pain.  I
      am not sure what the specific etiology is.  I would recommend a
      referral to ancillary personnel to elucidate the specific etiology.

PLAN:
1.   Vicodin.
2.   Will refer her to PM clinic as symptoms are now chronic and 
      there is really nothing further we can offer from an orthopedic 

                  standpoint.
3.   She will RTC p.r.n.   (RX #1, p. 54).

On January 11, 2007, the claimant was initially examined by Dr. Kenneth M.

Rosenzweig, a Little Rock orthopedic surgeon.  The report of the initial examination of the

claimant by Dr. Rosenzweig reflects, in part:

Ms. Anders is a 45 year-old who came at the request of Worker’s 
Comp Risk Management.  She is from northeast Arkansas and had 
been under the care of Dr. Edward Cooper in Jonesboro, and 
unbeknownst to me she filed a request for a change of physicians 
and been assigned to me here in Little Rock for change in treatment.
Ms. Anders has had an onset of shoulder and arm pain after a lifting
injury at work in December of 2005.  She had shoulder surgery in 
May of 2006.  She feels that her pain has been worse since her shoulder
surgery.  She has had a significant amount of postop management 
regarding physical therapy and medication.  She has had injections
without benefit.    .    .   

In December 2005 as a teacher’s assistant, she was lifting a copy 
paper and the simple act of reaching and lifting is the source of her
injury.  She has had severe onset of immobilizing shoulder and chest
pain.  She required emergency treatment where she was evaluated, 
treated, and released.  She was advised that this was all from a rotator
cuff tear, but treatment for her shoulder had not addressed her pain 
and she has never returned back to work in a year’s time.  Her treating
physician in Jonesboro apparently had advised Ms. Anders that there 
is nothing he can offer her and recommended further evaluation and 
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change of physician.  

Ms. Anders reports at this time her pain in the anterior aspect of
the shoulder radiates up into her neck and over to her chest above
her breast.

*       *       *

EXAMINATION:
On exam, she is 5 feet 4 inches and 262 pounds.  She is unable to 
flex her neck.  She can extend only 25% with restricted mobility.
Rotation is limited as well.  Her motor strength appears to be 5/5
in all major groups.  Her right shoulder slumps with loss of active
range of motion.  She resists any passive range of motion and is 
diffusely tender to palpation throughout the shoulder. 

IMPRESSION:
Frozen shoulder postop with failed cuff repair.  There may be an
element of radiculitis from a noncompressive disc herniation without
nerve damage.  She may be a candidate for a epidural steroid injection
to help reduce any radicular component to her neck and shoulder pain.
However, at this point, it is critical that she restore her full passive
range of motion of the shoulder.  MR arthrogram may help elucidated
if she has a failed cuff repair or if she has adhesive capsulitis.

PLAN/RECOMMENDATIONS:
I have recommended an MR arthrogram for further evaluation of the
shoulder.  I have recommended a referral to physical therapy to restore
her passive range of motion.  I have asked that she continue with the
medical management with her physician, Dr. Farrell in Newport. 
(RX. #1, p. 56-57).

During his April 2, 2010, deposition Dr. Rosenzweig addressed the course of the medical

treatment provided the claimant while under his care. (RX. #2).  Dr. Rosenzweig was the last

physician to provide medical treatment in connection with the December 13, 2005, right shoulder

injury of the claimant. 

After a thorough consideration of all of the evidence in this record to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,
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application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On December 13, 2005, the employment relationship existed when the claimant 

sustained a compensable injury to her right shoulder, during which time she earned wages

sufficient to entitle her to weekly compensation benefits of $225.00/$169.00, for temporary

total/permanent partial disability.

3. The claimant reached the end of her healing period on October 4, 2006, in 

connection with the December 13, 2005, compensable injury.

4. On November 30, 2006, a Change of Physician Order was entered pursuant to 

Ark. Code Ann. §11-9-514 (a) (3)(A)(ii) (Repl. 2002), designating Dr. Kenneth Rosenzweig as

the treating physician in connection with the claimant December 13, 2005, compensable injury.  

5. Medical treatment rendered to the claimant under the care and at the direction of 

Dr. Kenneth Rosenzweig through August 21, 2009, to include prescription medicines, was

authorized, and reasonably necessary in connection with the December 13, 2005, compensable

injury.

6. The claimant has failed to sustain her burden of proof by a preponderance of the 

evidence that she remained totally incapacitated and within her healing period subsequent to

October 4, 2006, such that she would be entitled to payment of temporary total disability benefit

thereafter.  

7. The claimant has failed to sustain her burden of proof that referral to pain 

management is reasonably necessary medical treatment in connection with her December 13,
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2005, compensable right shoulder injury. 

CONCLUSIONS

The compensability of the claimant’s December 13, 2005, right shoulder injury is not

disputed.  Claimant maintains that she continued to require medical treatment as a result of the

injury - - particularly a pain management program.  Further, the claimant asserts that respondents

have refused to pay for medications prescribed by her treating physician covering a five (5)

month period.  Finally, the claimant asserts entitlement to temporary total disability benefits from

the date the benefits ceased in October 2006.  Respondent #1 contends that the claimant has been

paid all appropriate workers’ compensation benefits, to include medical benefits through August

21, 2009.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provision. 

Additional Medical Benefits

As noted above, the compensability of the claimant’s December 13, 2005, right shoulder

injury is not disputed.  Further, there is not a dispute regarding the mechanism of the claimant’s

injury, which occurred while stacking reams of paper.  The evidence reflects that following the

reporting of the injury the claimant was furnished appropriate medical treatment, to include a

referral to respondent’s designated medical provider, Dr. Falwell, and later a referral to an

orthopedic surgeon, Dr. Cooper, who performed surgery.

Though determined to have reached maximum medical improvement on October 4, 2006,
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by Dr. Cooper with a 0% anatomical impairment, when the claimant returned to Dr. Cooper on

December 12, 2006, the clinic note of the visit reflects, under the heading “Plan” will refer her to

PM [pain management] clinic.  It is noteworthy that a Change of Physician Order was entered

between the October 4, 2006 and December 12, 2006, visits of the claimant Dr. Cooper which

designated Dr. Rosenzweig as the treating physician.  

The claimant treated with Dr. Rozensweig from January 11, 2007, through August 21,

2009.   Dr. Rosenzweig reached the same conclusion in his August 21, 2009, report as Dr.

Cooper had previously arrived with respect to further treatment of the claimant for an orthopedic

standpoint.  Dr. Rosenzweig, however did not recommend a pain management referral, but rather

suggested from a general medical standpoint that the claimant appeared to require a psychiatric

evaluation.

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer promptly

provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  What constitutes reasonable necessary

medical treatment is a question of fact for the Commission. Dalton v. Allen Engineering Co., 66

Ark. App. 201, 989 S.W.2d 543 (1999).  The claimant- - the injured employee, must prove that

medical services are reasonably necessary by a preponderance of the evidence.  

In the instant claim, at the time the claimant was seen by Dr. Cooper on October 4, 2006,

the etiology of her right chest and upper extremity pain and numbness was uncertain.  The

claimant’s physical examination on December 12, 2006, displayed no change in physical

findings.  During the course of his medical treatment of the claimant Dr. Rosenzweig noted his

observations of the complaints registered by the claimant; the lack of improvement in her
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symptoms; and inconsistencies in physical findings during examination.  The inconsistencies

outlined by Dr. Rosenzweig during his examination of the claimant were likewise reflected in the

August 14, 2009, Function Capacity Evaluation.  The claimant has failed to sustain her burden of

proof by a preponderance of the credible evidence that further medical treatment, to include

prescription medicine and/or a pain management referral, subsequent to August 21, 2009, is

reasonably necessary in connection with the treatment of her December 13, 2005, compensable

right shoulder injury.

Temporary Total Disability Benefits

The healing period is that period for healing of an injury which continues until the

claimant is as far restored as the permanent character of the injury will permit. Georgia-Pacific

Corp. v. Carter, 62 Ark. App. 162, 969 S.W.2d 677 (1998).  Temporary total disability for an

unscheduled injury is that period within the healing period in which the claimant suffers a total

incapacity to earn wages. Arkansas State Highway & Transportation Department v. Breshears,

272 Ark. 244, 613 S.W.2d 392 (1981).

In the instant claim, following the October 4, 2006, visit, Dr. Cooper determined that the

claimant had reached maximum medical improvement, the end of her healing period.  It is

undisputed that the claimant continued to receive medical treatment in connection with her injury

which was paid for by respondent #1 through August 21, 2009, to include that furnished by Dr.

Rosenzweig pursuant to a Change of Physician Order.  Nevertheless, during his April 2, 2010,

deposition Dr. Rosenzweig concluded that the claimant had reached a plateau long before the

August 21, 2009, date, and concurred with the October 4, 2006, date identified by Dr. Cooper. 

The fact that the claimant continued to receive sanctioned medical treatment subsequent
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to the end of her healing period does not reinstate entitlement to temporary total disability

benefits.  Indeed, reasonably necessary medical services, for which a respondent is liable in

connection with the treatment of a compensable injury, may include that necessary to accurately

diagnose the nature and extent of the compensable injury; to reduce or alleviate symptoms

resulting from the compensable injury; to maintain the level of healing achieved; or to prevent

further deterioration of the damage produced by the compensable injury.  Ark. Code Ann. §11-9-

705 (a)(3)(Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995);

Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).  The claimant has

failed to sustain her burden of proof by a preponderance of the credible evidence that she

remained within her healing period and totally incapacitated from engaging in gainful

employment subsequent to October 4, 2006.  

The claims for additional medical benefits and additional temporary total disability

benefits subsequent to October 4, 2006, are respectfully denied and dismissed.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE  

   

  

 
 


