
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F903573

DIANE ANDERSON, EMPLOYEE CLAIMANT

ARAMARK CAMPUS, INC., EMPLOYER RESPONDENT

INDEMNITY INS. CO. OF NORTH AMERICA 
C/O SPECIALTY RISK SERVICES,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED SEPTEMBER 13, 2010

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in El Dorado, Union County, Arkansas.

The claimant was represented by HONORABLE LAURA BETH YORK,
Attorney at Law, Little Rock, Arkansas.

The respondent was represented by HONORABLE RANDY P. MURPHY,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on July 8,

2010, in El Dorado, Arkansas.  A Prehearing Order was

entered in this case on March 29, 2010.  The following

stipulations were submitted by the parties and are hereby

accepted:

1. The employee/employer/carrier relationship existed
on or about January 19, 2009.

2. The claimant injured her right shoulder within the
course and scope of her employment.

3. The injury to the claimant's right shoulder on or
about January 19, 2009, was accepted as
compensable and benefits were paid.

4. The claimant’s average weekly wage was $199.00.
 

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:
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Claimant:

1. Compensability and/or aggravation/recurrence of
claimant's right shoulder rotator cuff tear/re-
tear injury.

2. Temporary total disability from November 2, 2009,
to a date yet to be determined.

3. Attorney's fees.

4. Medical expenses and treatment.

Respondent:

1. Claimant's entitlement to additional workers'
compensation benefits.

The record consists of two volumes: (1) the July 8,

2010, hearing transcript and the exhibits contained therein,

and (2) the June 16, 2010, deposition of Dr. Darius

Mitchell.  

DISCUSSION

The claimant became employed with Aramark in February

of 2007.  She performed custodial work.  She originally

injured her right shoulder at work in November of 2008, then

injured her shoulder again at work on January 19, 2009.  (T.

9-10)

The respondents accepted the injury as compensable, and

Dr. Darius Mitchell perform arthroscopic surgery to the

claimant’s shoulder on April 21, 2009, including a

subacromial decompression and a right rotator cuff repair

and bursectomy.  (C. Exh. 1 p. 8)

In post-surgical follow ups, Dr. Mitchell determined

that the claimant’s shoulder range of motion had improved in
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May and in June and in July, but she had very limited motion

in August.  (Jt. Exh. 1 p. 7-8)  An MRI performed on

August 26, 2009, indicated that one of the tendons

previously repaired in the rotator cuff surgery did not

heal.  (Jt. Exh. 1 p. 8)  Dr. Mitchell’s September 9, 2009,

report describes the abnormality as a re-tear of the

supraspinatus tendon.  (C. Exh. 1 p. 18) 

In the present claim, the claimant seeks additional

benefits and treatment for the re-tear of her supraspinatus

tendon.  The respondents contend that the re-tear is not

related to the claimant’s prior compensable injury.  (Com.

Exh. 1 p. 3)

In this regard, Dr. Mitchell’s pre-surgical April 6,

2009, report documented that the claimant had a preexisting

diagnosis of Crohn’s disease and had at that time been on

chronic prednisone for almost 19 years secondary to that

disease.  Dr. Mitchell’s report explains that chronic

prednisone treatment could potentially make the claimant’s

tendons very weak.  In addition, Dr. Mitchell identified a

risk of recurrent tear as one of the risks of surgery for

the claimant.  (C. Exh. 1 p. 5)

In a June 16, 2010, deposition, Dr. Mitchell testified

as follows regarding the relationship between prednisone use

and the re-tear:

Q. The MRI that showed the partial retear [sic]
– and going back to your – some of your
notes, it appears that you related the tear



DIANE ANDERSON - F903573 4

to the chronic Predazone [sic] usage; is that
right?

A. Well, we can only speculate.  These don’t
always – they’re [sic] multiple facets of why
these fail.  But I do think that she has a
more complicated history that would make a
success – her success rate not as high.

Q. All right.  As far as the cause of the retear
[sic], can you state with any reasonable
degree of certainty as to what likely caused
– more likely than not?

A. No, sir. (Depo. p. 11, lines 8-19)

. . .

Q. All right.  Can a person have a retear [sic]
as a result of normal, everyday activity,
particularly when they have the long history
of Predazone [sic] use related to Crohn’s
disease?

A. That’s – that’s our current theory, yes, sir. 
That there’s a possibility that her tendons
are not as – would possibly not heal back as
well as someone who was not on 19 years of
steroids.

Q. All right.  And I believe in the early visit
of April 6, 2009, you made a reference to the
chronic Predazone [sic] usage and that was a
concern of yours from the start?

A. Oh, absolutely, yes, sir.  I mean, if you
look back at my very first note in my
discussion, that was one of the things that
she and I talked about prior to any surgical
endeavor was that we have a pretty fair
chance that this may not be a successful
outcome. (Depo. p. 12, lines 7-23)

. . .

Q. Was this an event that was related to the
chronic Crohn’s disease and the chronic use
of Predazone [sic]?

A. I think that her steroids and her Crohn’s
disease played a significant factor in her
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failure of this tendon to heal. (Depo. p. 15,
lines 2-6)

. . .

Q. Okay.  All right.  Doctor, at this point, can
you say with any degree of certainty what the
probably cause of her retear [sic] was?

A. No, sir.  I think that if I had to pick, I
would say that it was definitely a high
probability retear [sic] related to her
Crohn’s disease and Predazone [sic] usage. 
But I can’t say – I can’t say that for a
fact, but I do know that her – she has – that
makes her a higher likelihood.

Q. Not for a fact, but can you say, as doctors
are often asked, as being more likely than
not based on your education and training and
experience?

A. It is definitely more likely, yes, sir. 
(Depo. p. 16, lines 4-16)  

. . .

Q. Well, the sequela of her original injury,
would you say that within a reasonable degree
of medical certainty, that this retear [sic]
was the sequela of her original injury?  

A. Okay.  I’m following you now.  No, I could
not – you know, obviously she has two rotator
cuffs.  And they both have the same exposure
to steroids, right?

Q. Correct.

A. So one of them got injured – and by the way
she was telling me it was from lifting a
chair in January of 2009 and some other
injury to her shoulder in November of 2008.

So she had an injury.  In the face of a
tendon that was not as strong, and had she
never had that injury, she probably wouldn’t
have a rotator cuff tear that didn’t heal, if
that’s what you’re asking.
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Q. Close enough.  And then I want to go back –
just give me one moment.  I apologize to you
taking so long.  I moved some of my paperwork
around.  I’m looking at your note from our
first visit of April 6th at the bottom of the
second page.  Do you see where you said
“treatment plan”?

A. April 6?

Q. Yeah, the very first visit.

A. Okay.  Sure.

Q. In that about the third line of treatment,
it’s a very innocuous injury could lead to a
tear of her rotator cuff, correct?

A. Correct. (Depo. pp. 19-20, lines 11-25 & 1-
14)

. . .

Q. What would be the basis of a retear [sic],
just the original injury?

A. I think that – I’ll use an analogy that I use
for the patients.  If you take a tarp and you
have a car in the backyard that you’re going
to work on and you never do.  And you stretch
this tarp across the back of this car in the
backyard and the sun hits it for year and
years.  And the tarp begins to rotten.  And
we are trying to reattach the grommet holes
on there.

And if all I do is duct tape it back down to
the ground, I still have a rotten tarp.  Her
tendon was not the most robust type of tendon
to repair.  So I think that the reason for
her failure was more than likely related to
her underlying medical condition and an
injury on top of that.  (Depo. pp. 21-22,
lines 23-25 & 1-13)

When the primary injury arises out of and in the course

of employment, the employer is responsible for every natural

consequence that flows from that injury.  Atkins Nursing
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Home v. Gray, 54 Ark. App. 125, 923 S.W.2d 897 (1996).  If

there is a causal connection between the primary injury and

a subsequent period of disability, there is no independent

intervening cause unless the subsequent disability is

triggered by conduct of the claimant which is unreasonable

under the circumstances.  Guidry v. J & R Eads Constr. Co.,

11 Ark. App. 219, 669 S.W.2d 483 (1984).

In the present case, I find that the claimant has

established a causal connection between the original rotator

cuff injury and the supraspinatus tendon tear currently at

issue for the following reasons.  First, I am persuaded by

Dr. Mitchell’s explanation that a re-tear is a risk of the

repair that he performed, and that the claimant’s

complicated medical history made her a patient whose

surgical success rate would not be as high as other

patients.  (Jt. Exh. 1, p. 11) In fact, Dr. Mitchell

testified that he talked with the claimant before surgery

about the fact that there existed a “pretty fair chance”

that she may not have a successful outcome.  (Jt. Exh. 1 p.

12)

Second, I have considered Dr. Mitchell’s conclusion

that the claimant’s steroid use and Crohn’s disease “played

a significant factor” in the failure of her tendon to heal. 

However, I note that the Commission has previously concluded

in published opinions that the claimant is not required to

prove that her compensable injury is the major cause of her
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subsequent disability and need for medical treatment when a

complication occurs.  See Betty Yates v. Wal-Mart Stores,

Inc., Full Workers’ Compensation Commission, Opinion filed

on February 16, 2001 (E805267); Maria Rivera v. Shelby

Group, Full Workers’ Compensation Commission, Opinion filed

on January 8, 2001 (E605465).

Third, I find that the claimant established a causal

connection between her current shoulder condition and the

original injury at work based on Dr. Mitchell’s opinion that

had she never had an injury at work and a tendon that was

not as strong, she probably would not now have a rotator

cuff tear that didn’t heal.  (Jt. Exh. 1 p. 19-20)

Fourth, I find the claimant’s circumstances in the

present case similar to the circumstances considered by the

Arkansas Court of Appeals in reversing the Full Commission’s

denial of benefits in Hislip v. Helena/West Helena Schools,

74 Ark. App. 395, 48 S.W.3d 566 (2001).  Hislip was a smoker

who underwent a cervical fusion surgery for a work related

injury.  When the fusion did not heal properly, the

claimant’s surgeon recommended a repeat procedure.  Evidence

in the case indicated that the claimant’s surgeon had

advised Hislip to quit smoking on her first visit, but

Hislip continued to smoke both before and after surgery. 

Hislip’s surgeon testified that chronic smoking impairs the

blood supply to bone and has an adverse effect on the human

spine.  The surgeon attributed Hislip’s failed fusion to her
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smoking.  Under these circumstances, the Full Commission

found that Hislip’s smoking was an independent intervening

cause of her need for a second procedure.

In reversing the Full Commission, the Court of Appeals

in Hislip indicated that it was clear that there existed a

causal connection between Hislip’s primary injury and the

need for the second fusion surgery since Hislip would not

have needed the first surgery but for her fall at work.  The

Court then stated that in order for Hislip’s smoking to be

an independent intervening cause, it must be shown that her

continued smoking triggered the need for additional surgery,

and that her continued smoking was unreasonable under the

circumstances.  Under circumstances where the surgeon could

not distinguish between the effects of pre-accident smoking

and post-accident smoking, there was not substantial

evidence from which to conclude that post-accident smoking

triggered the need for an additional surgery.  

Similarly, in the present case, the record indicates a

causal connection between the claimant’s primary injury and

her need for additional shoulder care given Dr. Mitchell’s

testimony that “In the face of a tendon that was not as

strong, and had she never had that injury, she probably

wouldn’t have a rotator cuff tear that didn’t heal. . .” 

(Jt. Exh. 1 p. 19-20)

In the present case, Dr. Mitchell never admonished the

claimant to stop using prednisone treatments for her Crohn’s
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disease either before or after her shoulder surgery, and Dr.

Mitchell has never attributed the claimant’s poor healing to

her post-accident use of prednisone.

Consequently, for all of the reasons discussed herein,

I find that the claimant’s current disability and need for

medical treatment are a compensable consequence of her

compensable shoulder injury.  

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will
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improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

In the present case, the respondents referred the

claimant to Dr. Richard Sharp, who stated that the claimant

was at maximum medical improvement for her shoulder injury

on November 2, 2009.  However, Dr. Mitchell had previously

offered the claimant additional conservative treatment, and

possible tendon repair surgery or a referral for tendon

repair surgery.  (Jt. Exh. 1, p. 9)  The claimant testified

that Aramark fired her on February 16, 2009.  (T. 24) The

claimant had not returned to work elsewhere by the time of

the hearing held on July 8, 2010.  (T. 26) The claimant

testified that she seeks repair surgery for her shoulder to

allow her to return to work.  (T. 25)  Her work history is

in housekeeping.  (T. 8)  Under these circumstances, I find

that the additional treatment proposed by Dr. Mitchell is

reasonably necessary and is appropriate to improve the

permanent nature of the claimant’s compensable injury. 

Consequently, I find that the claimant is still within her

healing period.  I also find that the claimant’s shoulder

injury has rendered her temporarily disabled from working

for the period from November 2, 2009, through the date of

the hearing held on July 8, 2010, and continuing to a date

yet to be determined.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee/employer/carrier relationship existed
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on or about January 19, 2009.

2. The claimant injured her right shoulder within the
course and scope of her employment.

3. The injury to the claimant's right shoulder on or
about January 19, 2009, was accepted as
compensable and benefits were paid.

4. The claimant’s average weekly wage was $199.00.

5. The claimant has established by a preponderance of
the evidence that her current need for medical
treatment and period of disability are a
compensable consequence of the right shoulder
injury that she sustained at work.

6. The claimant established by a preponderance of the
evidence that additional medical treatment by Dr.
Darius Mitchell is reasonably necessary for
treatment of her right shoulder injury.

7. The claimant has established by a preponderance of
the evidence that she is entitled to additional
temporary total disability benefits for the period
from November 2, 2009, through the date of the
hearing held on July 8, 2010, and continuing to a
date yet to be determined.

8. The claimant’s attorney is entitled to an
attorney’s fee on the controverted indemnity
benefits awarded herein.

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark. 
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App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


