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BETH ALLGOOD, EMPLOYEE CLAIMANT

ARKANSAS BLUE CROSS & BLUE SHIELD,
EMPLOYER RESPONDENT

TRAVELERS PROPERTY & CASUALTY COMPANY,
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OPINION FILED DECEMBER 7, 2010

Hearing before Administrative Law Judge Barbara Webb on September 8, 2010, in
Little Rock, Pulaski County, Arkansas.

Claimant was represented by Mr. Kenneth A. Olsen, Attorney at Law, Bryant,
Arkansas.

Respondents were represented by Mr. Phillip Cuffman, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was held on September 8, 2010, before Administrative Law Judge

Barbara Webb.  A Pre-hearing Order was entered in this case on April 20, 2010.

The Pre-hearing Order set forth the stipulations offered by the parties and outlined

the issues to be litigated and resolved at this hearing.  A copy of the Pre-hearing

Order was made Commission’s Exhibit No. 1 to the hearing record.  The following

stipulations as submitted by the parties in the Pre-hearing Order and as amended

on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.



Allgood - F704133 - 2 -

2. The employer/employee/carrier relationship existed on or about

March 30, 2007, when the claimant sustained a compensable lumbar

spine injury.

3. Based on the claimant’s average weekly wage, she would be entitled

to the maximum compensation rate for 2007.

4. The claimant has reached maximum medical improvement from her

compensable injury.

By agreement of the parties, the issues to be decided are as follows:

1. Claimant’s entitlement to additional medical benefits.

2. Claimant’s entitlement to a permanent impairment rating.

3. Controversion and attorney’s fees.

4. All other issues are reserved. 

The record consists of a one volume transcript of the September 8, 2010,

hearing, consisting of the testimony of Beth Allgood and all documentary evidence

consisting of Commission’s Exhibit No. 1 (Pre-hearing Order) and Claimant’s Exhibit

No. 1 (Medical Records with Index). I have also blue-backed a copy of an e-mail

with attached wage records received from Respondent on September 13, 2010,

which is incorporated into the record of this proceeding.  

CONTENTIONS

The claimant contends she sustained a lumbar spine injury arising from and

in the course of employment on or about March 30, 2007, and that she is entitled

to continued medical treatment as well as a permanent impairment rating.



Allgood - F704133 - 3 -

The respondents contend that they have paid appropriate benefits.  The

claimant has been released as having achieved maximum medical improvement

from her compensable injury.  The last date of medical treatment paid for by

respondents was treatment by St. Vincent Health on December 30, 2009.

Respondents contend that further treatment for the March 30, 2007, injury is not

indicated by the medical reports of Drs. Steven Cathey and Justin Seale.

SUMMARY OF EVIDENCE

Beth Allgood is 36 years of age (d.o.b. 09/13/74).  She is currently employed

as a customer service representative for Arkansas Blue Cross and Blue Shield

(“Blue Cross”).  She completed high school, some college, and graduated from

nursing school at Baptist Medical Center in 1999.  She is a registered nurse but has

not practiced since 2003.  She had a prior back surgery in 2005 as a result of a

chronic condition.  The surgery was a fusion at L-4/5 performed by Dr. Kelly Danks

in Springdale.  She missed work for approximately two months.  She explained that

at the time of the surgery she was literally unable to walk.  She testified that the

surgery was very successful in that it took the major part of the pain away and

allowed her to walk unassisted.  After a brief recovery time, her symptoms resolved.

She explained that the only remaining restriction was reduced flexibility as a result

of the fusion.  She began working for Blue Cross in customer service in January of

2007.  She testified that her job was a desk job that did not require any physical

labor.  She worked on the telephone as a liaison between doctors and patients,

specifically for Blue Advantage, a third party administrator with Blue Cross. 
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Allgood testified that on March 30, 2007, she was injured when she tripped

on a piece of rubber baseboard in an area that was undergoing remodeling while

in a training class on a different floor in her building.  She explained that she hit her

knee, hand, and left side breast flat on the floor.  She suffered contusions.  She

explained that she waited to seek medical treatment approximately ten days.

Allgood testified that her back was hurting with pain radiating down her left leg.

She reported the accident when it happened.  When she requested treatment, her

human resources liaison set up an appointment with Dr. Kevin Hiegel.  She was not

familiar with the doctor.  He did x-rays and medication management and eventually

referred her to OrthoArkansas in June of 2007.  In June of 2007, she was evaluated

by Dr. Bryant Turbeville for pain management.  She was also referred to her

surgeon from the earlier surgery.  Allgood testified that she saw another doctor at

the clinic in Northwest Arkansas because Dr. Danks had retired.  In addition to the

pain in her back and leg, she was also experiencing spasm in the low back, left hip,

and down the leg.  She was prescribed Zanaflex, but her muscles spasms have not

ceased.  She underwent three steroid lumbar injections which gave her temporary

relief.  She testified that she is no longer taking medication even though her spasms

and pain have continued.  She explained that she had a significant weight loss in

the fall of 2007 and have used stretching, yoga, and walking to help manage the

pain.  She was also referred to Dr. Phillip Kravetz, a surgeon at OrthoArkansas.  Dr.

Kravetz referred her to Dr. Krishnan for a discogram.  The results from the

discography showed objective findings of degenerative issues the level above and
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below the fusion.  She returned to Dr. Kravetz following the discogram.  Based on

the testing, he determined that she was not a surgical candidate.  She was also

seen by Dr. Cathey for a second opinion.  Dr. Cathey agreed with Dr. Kravetz and

did not offer surgery.  She was later treated by Dr. Christopher Mocek.  Mocek did

a myelogram.  He recommended medication management and further steroid

injections on the low back.  Allgood made the decision to end her treatment with

Mocek because she felt like she was on too many medications and was starting to

get dependent on them.  He recommended a spinal stimulator but the trial

stimulator was not approved by the insurance company.  She testified that her

current pain and spasms are worse if she holds any position - sitting, standing,

laying down – too long.  She returned to work in October of 2007 and is not missing

time from work due to her injury at this time.  She is not under the care of any

physician for the treatment of her back or medication.  However, she requested that

the respondents be responsible if further treatment is needed.  She is also

requesting reimbursement for the amounts spent in 2009 when her private

insurance was paying because workers’ compensation was not paying.  She

testified that Travelers declined payment of additional medical treatment toward the

end of 2008.  She continued to see Dr. Mocek with her health insurance.  She

wants to see Annette Meador for pain management.  Dr. Meador currently treats her

for migraines.  Dr. Meador has agreed to accept an appointment as her treating

physician for her back.  Allgood also testified that she should have an impairment
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rating because the injury has affected her work, pleasure, road trips, sex life and

her marriage.  

On cross-examination, Allgood agreed that she has used a chiropractor on

an “as needed” basis over the last 10 -15 years for her upper back and neck.  She

testified that physical therapy and home exercises had provided some relief of

symptoms for a short time.  She testified that her pain level immediately after the

fall in 2007 was a level nine and that the pain had tapered off in the last six to eight

months to a level five on good days, but noted that she had a significant weight loss

during the same time.  She testified that she has a pacemaker and is not interested

in having any foreign objects in her body.  She explained that the injections gave

her an average of three weeks of pain relief.  She also gave up the medications

because they interfered with her ability to function in any kind of daily life. She still

experiences radiating pain on both sides on occasion.  She has not seen any doctor

since her visit in December with Dr. Seale relating to her back.  She explained that

her weight loss has helped her to be able to do the yoga and exercises to help

strengthen the muscles in her back and abdomen.

The medical records reflect that the claimant sought treatment with Dr.

Hiegel on April 17, 2007, with complaints of low back pain with intermittent left

buttock pain down to the knee after falling over a baseboard on March 30, 2007.

She was referred to OrthoArkansas for further evaluation, given medication, and

taken off work.  She returned to Dr. Hiegel on April 23, 2007, for a follow-up

evaluation and refill of pain medication. She returned on April 24, 2007, with
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complaints that Percocet was making her nauseated and did not help with the pain.

She was given a Fentanyl patch 75 mg. until she could get in with Ortho.  On May

2, 2007, Allgood was evaluated in a neurosurgery consultation with Dr. Routsong.

An MRI was ordered and it was recommended to pursue conservative measures

and that surgery would not help her back pain.   On June 5, 2007, Allgood was seen

by Dr. Turbeville.  He ordered an MRI of the lumbar spine and continued her

physical therapy and medications.   The MRI revealed “Postsurgical changes at L4-

L5 with fibrosis along the inferior margin of the left lateral gutter and left neural

foramen.  Correlation with radiculopathy along the L4 distribution is recommended.”

On March 20, 2008, Allgood was evaluated by Dr. Phillip Kravetz, after

referral from Dr. Kevin Hiegel.  Dr. Kravetz notes that she has had physical therapy,

medicine, and injections while under the care of several different doctors.  Following

his evaluation, Kravetz recommended a lumbar discography.  He also noted that

she was working with reasonable limitations.  She was referred to Dr. Krishnan and

underwent a diskography on April 16, 2008.  On May 13, 2008, Allgood returned to

Kravetz for a review of the diagnostic results.  Kravetz notes that the lumbar

diskography results revealed:

L2-L3 showed moderate pressure up to 55 with an annular tear and
8/10 concordant back pain and left hip pain.  L3-L4 showed a
pressure of 60 with advanced internal derangement and 9/10
concordant back pain.  L4-L5 was not checked because of the
previous surgical intervention.  L5-S1 showed peak pressure of 60
with what appeared to be an essentially normal nucleogram, however,
9/10 concordant back pain.
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Dr. Kravetz reported that he could not recommend surgical intervention.  He

recommended that she consider a spinal cord stimulator and that she return to Dr.

Turbeville or another spine surgeon.  

On September 4, 2008, Allgood presented to Dr. Steven Cathey for an

independent medical evaluation.  He noted that she had suffered low back pain

since 1992 and had been treated by a chiropractor until she ultimately underwent

surgery in Springdale, Arkansas, in 2005.  He noted that she conceded that she still

has a fair amount of pain in her low back postoperatively and that her symptoms

were aggravated by her work injury on March 30, 2007. He noted that she was

currently managing her symptoms with Zanaflex, Tylenol #3, and an antidepressant

medication.  He noted that she had lost 80 pounds since a gastric bypass

procedure performed earlier in 2008.  He concluded that Allgood had reached

maximum medical improvement with regard to her March 30, 2007, injury and that

any continuing symptoms were related to her lumbar biomechanics and

degenerative changes.  He opined that she was not a candidate for additional

spinal surgery.  He did not recommend placement of a spinal cord stimulator in light

of her current symptoms.  He assigned her a 12% permanent partial impairment

rating to the whole person in reference to the 2005 lumbar fusion.  He noted “I am

not, however, able to assess any impairment referable to the occupational injury of

March 30, 2007.”  He noted that she could return to work without restrictions. 

On October 23, 2008, Allgood presented to Dr. Mocek for evaluation.  He

noted that she was scheduled to return to work on October 27, 2008.   He
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recommended lumbar facet joint injections on the left side for arthritis and

consideration of a trial spinal cord stimulator.  On August 17, 2009, Allgood

returned to Dr. Mocek for a lumbar myelopathy which revealed “Severe DDD L5/S1

disc. Await Ct myelogram”.  He noted that she was to go to the post myelogram 3-D

CT scan of the lumbar spine and that he would see her back in 2 to 3 weeks to go

over the results.  On December 1, 2009, the claimant presented to Dr. Justin Seale

for an independent medical evaluation with complaints of low back and right buttock

and leg pain.  He noted that these new symptoms began in October of 2008.  He

noted that she had a myelogram in August and that her right leg symptoms began

after that myelogram.  He noted that she continues to have left leg and back pain.

He noted that she agreed with him that the right leg pain was not directly due to her

work injury in March of 2007.  From his examination, Dr. Seale concluded that the

claimant did not have any acute injuries related to her workers’ compensation injury

on March 30, 2007.  On December 9, 2009, Allgood returned for a follow-up with

Dr. Seale with the CT myelogram.  He recommended that she undergo a bone scan

and repeat CT myelogram in light of her recent right leg pain.  He concluded that

she was at maximum medical improvement from her work injury of March 30, 2007.

He reported “I believe everything under the sun has been done for her to improve

her from that injury.  I told her that her true problem began in 2005 when she was

given a fusion.”  He returned her back to her pre-injury work status and released

her from continued medical care.  He did not assign an impairment rating since

there were no acute injuries.
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DISCUSSION

I.  PERMANENT ANATOMICAL IMPAIRMENT

“Permanent impairment” has been defined as any permanent functional or

anatomical loss remaining after the healing period has ended.  Excelsior Hotel v.

Squires, 83 Ark. App. 26, 115 S.W.2d 823 (2003), citing Johnson v. General

Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994); Ouachita Marine v. Morrison,

246 Ark. 882, 440 S.W.2d 216 (1969).

Ark. Code Ann. § 11-9-704(c)(B) (Repl. 2002) provides that “[a]ny

determination of the existence or extent of physical impairment shall be supported

by objective and measurable physical or mental findings.”  Further, permanent

disability “benefits shall be awarded only upon a determination that the

compensable injury was the major cause of the disability or impairment.”  Ark. Code

Ann. § 11-9-102(4)(F)(ii)(a) (Repl. 2002).  The Commission has therefore adopted

the Guides to the Evaluation of Permanent Impairment (4th Ed. 1993) published by

the American Medical Association.  See, Workers’ Compensation Laws and Rules,

Rule 099.34, for use in assessing the extent of permanent anatomical impairment.

The burden rests upon the claimant to prove the existence and extent of permanent

physical impairment.  She must show that any permanent physical impairment is

supported by objective and measurable physical or mental findings, Ark. Code Ann.

§ 11-9-704(c)(1)(B).  She must also show that the degree or percentage of

permanent physical impairment is calculated in a manner that conforms to the

Guides.  The claimant must also show that the compensable injury or injuries was
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the “major cause” of the specific degree or percentage of permanent physical

impairment, Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).  The term “major cause” is

defined as more than 50% of the cause, Ark. Code Ann. § 11-9-102(14)(A).

 Although expert medical opinion may be relevant to the existence and extent

of permanent physical impairment, it is the obligation of the Commission, rather

than any medical expert, to ascertain the existence and exact extent of permanent

physical impairment in a manner that conforms with the requirements of the Act.

In order for expert medical opinions to be considered by the Commission on this

issue, they must be stated within a reasonable degree of medical certainty, Ark.

Code Ann. § 11-9-102(16)(B) (Repl. 2002).  In determining the existence or extent

of permanent physical impairment neither a physician, any other medical expert, an

administrative law judge, nor the Commission may consider complaints of pain.

Ark. Code Ann. § 11-9-102(16)(A)(ii) (Repl. 2002).

The Commission is authorized to decide which portions of the medical

evidence to credit and to translate this medical evidence into a finding of permanent

impairment using the AMA Guides.  See, Avaya v. Bryant, 82 Ark. App. 273, 105

S.W.3d 811 (2003), citing Polk County v. Jones, 74 Ark. App. 159, 47 S.W.3d 904

(2001).  The Commission may assess its own impairment rating rather than rely

solely on its determination of the validity of the ratings assigned by physicians. Id.

It is recognized that medical evidence supported by objective findings is not

required to establish each and every element of compensability.  Stephens Truck

Lines v. Millican, 58 Ark. App 275, 950 S.W.2d 472 (1997).  All that is required is
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that the medical evidence of the injury and impairment be supported by objective

findings, Ark. Code Ann. §§ 11-9-102(4)(D), 11-9-704(c)(1)(B) (Repl. 2002), i.e.

findings that cannot come under the voluntary control of the patient.  Ark. Code

Ann. § 11-9-102 (16)(A)(i).  Singleton v. Pine Bluff, 97 Ark. App. 59 (2006), 244

S.W.3d 709 (2006).

The Commission has the authority to resolve conflicting evidence and this

extends to medical testimony.  Foxx v. American Transp., 54 Ark. App. 115, 924

S.W.2d 814 (1996).  Although the Commission is not bound by medical testimony,

it may not arbitrarily disregard any witness’s testimony.  Reeder v. Rheem Mfg. Co.,

38 Ark. App. 248, 832 S.W.2d 505 (1992).  The Commission is entitled to review the

basis for a doctor’s opinion in deciding the weight of the opinion.  Id.  There is no

requirement that medical testimony be expressly or solely based on objective

findings, only that the record contain supporting objective findings.  Swift-Eckrich,

Inc. v. Brock, 63 Ark. App. 118, 975 S.W.2d 857 (1998).  Further, a medical opinion

based solely upon claimant’s history and own subjective belief that a medical

condition is related to a compensable injury is not a substitute for credible evidence.

Brewer v. Paragould Housing Authority, Full Commission Opinion filed Jan. 22,

1996 (Claim No. E417617).  The Commission is not bound by a doctor’s opinion

which is based largely on facts related to him by claimant where there is no

sufficient independent knowledge upon which to corroborate the claimant’s claim.

Roberts v. Leo-Levi Hospital, 8 Ark. App. 184, 649 S.W.2d 402 (1983).
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In this case, the claimant has been assigned a 12% impairment rating by Dr.

Cathey made in accordance with the AMA guidelines which he has made in

reference to the claimant’s original back surgery in 2005 and not the work injury of

2007.  In agreement with Dr. Cathey, Dr. Seale did not assign any additional

impairment to the claimant as a result of the 2007 work injury.  The claimant

contends that she has suffered additional permanent disability as a result of her

injury and that Dr. Cathey’s rating of 12% for the prior surgery was excessive in light

of the AMA Guidelines, 4th Edition, and should have been 10%.   

In this case, I find that the claimant has failed to prove by a preponderance

of the evidence that she is entitled to additional permanent impairment as a result

of her work-related aggravation of her earlier back problems.  The overwhelming

and uncontradicted medical evidence is this case reveals that the claimant had

reached maximum medical improvement from her work injury and that none of the

diagnostic testing revealed any new objective findings to support an award of

permanent impairment due to her work injury.  Both Dr. Cathey and Dr. Seale agree

that the claimant’s continuing back and leg pain are related to degenerative chronic

conditions from her original fusion surgery in 2005. 

II.  ADDITIONAL MEDICAL BENEFITS

The claimant also seeks additional medical benefits as a result of her March

30, 2007, back injury.   Specifically, the claimant contends that all medical treatment

after December of 2008 has been controverted.  The evidence reveals that

respondents have paid for all medical treatment rendered from multiple doctors in
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connection with this injury from 2007-2009.  It appears that the only medical

treatment that has not been paid was the treatment from Dr. Mocek.  The claimant

testified that she was referred to Dr. Mocek by the respondents or one of their

authorized medical providers and the appointments were approved.  The claimant

testified that she terminated her treatment with Dr. Mocek when she became

concerned about the number of medications that she was being prescribed.  She

explained that Mocek recommended a spinal stimulator but it was not approved.

She also testified that she did not want to pursue a spinal stimulator unless further

research showed it would be helpful.  She testified that she wanted to pursue

treatment with Dr. Meador for further pain management.   

The evidence demonstrates that the claimant was released from medical

treatment in connection with her work injury by Dr. Seale on December 9, 2009.

While the claimant seeks continued medical treatment with Dr. Meador, the

claimant has offered no evidence as to what medical treatment is needed or how

that treatment is reasonable or necessary or the result of the alleged injury on July

7, 2009.  Based on the preponderance of the evidence, I find that the claimant has

failed to prove that she is entitled to additional medical treatment after December

9, 2009.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

March 30, 2007, when the claimant sustained a compensable lumbar

spine injury.

3. Based on the claimant’s average weekly wage, she would be entitled

to the maximum compensation rate for 2007.

4. The claimant has reached maximum medical improvement from her

compensable injury.

5. The claimant has failed to prove that she is entitled to a permanent

impairment rating in connection with her 2007 work injury.

6. The claimant has failed to prove that she is entitled to additional

medical benefits at this time.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

___________________________
HONORABLE BARBARA WEBB
Administrative Law Judge

  


