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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Hope, Hempstead County, Arkansas.

The claimant was represented by HONORABLE M. KEITH WREN,
Attorney at Law, Little Rock, Arkansas.

The respondent was represented by HONORABLE EDWARD W.
MCCORKLE, Attorney at Law, Arkadelphia, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

February 4, 2010, in Hope, Arkansas.  A Prehearing Order was

entered in this case on January 12, 2010.  The following

stipulations were submitted by the parties either in the

Prehearing Order or during the course of the hearing and are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2. The employee/employer relationship existed on or
about April 24, 2009.

3. The parties stipulate to the authenticity of all
medical records and/or bills.  

4. The claimant's average weekly wage was $340.00.

5. The respondents paid the claimant temporary total
disability benefits from May 2, 2009, through
May 5, 2009, in the amount of $178.28.

6. The respondents paid medical expenses on behalf of
the claimant in the amount of $4,057.97.



2ABELARDO AGUILAR - F903924

7. The respondents controverted this claim in its
entirety on or about June 22, 2009.

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

1. Compensability.

2. Additional medical treatment.

3. Attorney's fees.

The record consists of the February 4, 2010, hearing

transcript and the exhibits contained therein.  

DISCUSSION

     The claimant, Abelardo Aguilar, began working at

Husqvarna’s manufacturing facility on or about April 8,

2009. (Resp. Ex. 2 p. 10)  As a new hire, he worked

different jobs.  (T. 18)  On April 24, 2009, Mr. Aguilar was

assigned to open pallets of material for workers on the

line, and then take empty boxes to the trash and move the

empty pallets.  (T. 18)    

Mr. Aguilar testified that his back popped and he

experienced pain when he tried to lift a pallet that day. 

(T. 19)  The plant nurse, Sheila Nix-Smith, recorded the

following account of events thereafter that morning:

Date: 4-24-09 time: 7:52 a.m. Summoned to line 3
packout where I found Abelardo standing holding onto a
box of large cartons.  He was gripping the box tightly
and grimacing and crying out in pain.  Lorena was
steadying his back.  I put an ice pack on his back and
had him be still for a while.  Slowly Lorena and I
assisted him to the wheelchair.  I took him to the 1st
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aid station via wheelchair.  After seating him in the
w/c his supervisor, Becky Brewer arrived.  He told her
he was moving a pallet and felt a sharp pain and pop in
his lower back.  He told me any bump hurt and he
grimaced in pain.  I pushed him slow and as carefully
as possible.  On arrival to first aid he has tears in
his eyes.  Macho and Wesley came in and to check on
him.  I told them I needed a safety investigation and a
ruling before I could procede [sic] with his case.
Abelardo is not allergic to anything. I gave him an otc
aleve to take on arrival. He has bilateral leg raise
positive.  He is having intermittent muscle spasms in
the lower lumbar area.  Wes wanted to take him to
safety and he pushed him in the w/c. Macho wheeled him
back to first aid.  His case has been ruled w/r.  I
told Mr. Aguilar we would need to do paperwork.  He
states he can read and write Spanish and English.  He
wants me to write it because he is in too much pain. 
We filled the forms out together.  He reviewed them,
shaded in the location of the pain. dt completed. Copy
form n to patient. Patient wants to know how he will
pay his rent if he can’t work.  I told him if the
doctor feels like he can work at light duty he can come
to the plant and be in an office setting until he is
well enough to go to the floor and work. He said what
if the doctor puts me off.  I told him if the doctor
puts him off it will be several days before the pay
begins.  I am not sure but 8-10 I believe.  It is
difficult for Abelado [sic] to sit and rise from a
sitting position so I need a higher seated vehicle. 
Darla Stamps, First Aid Responder is taking him in her
jeep.  I called Dr. King’s office as soon as they
opened.  Pam said they could see him at 10:00 a.m. I
helped him with his paperwork for the clinic and gave
him the Hippa information sheet for Pam.  Mr. Aguilar
sns, lpn. (R. Exh. 1 p. 44) 

     Dr. King placed Mr. Aguilar in off work status until

May 6, 2009, when Mr. Aguilar returned to the plant

performing light duty work.  (R. Exh. 1 p. 3 and 44)  When

conservative treatment did not resolve Mr. Aguilar’s

symptoms, Dr. King ordered an MRI which was performed on

May 22, 2009, and he prescribed a referral to a neurosurgeon

on June 11, 2009.  (R. Exh. 1 p. 6-8)  A June 22, 2009,
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nurse’s note indicates that the respondents had not yet

obtained a date for a neurosurgical evaluation.  (R. Exh. 1

p. 38) The parties have now stipulated that this claim was

controverted on June 22, 2009. (T. 7)  

Wage records indicate that Mr. Aguilar worked through

part of the day on June 25, 2009.  (R. Exh. 2 p. 28)  Mr.

Aguilar testified that he was laid off on June 28, 2009, and

that he was told by a lady present at the hearing that when

he got laid off, he was on his own for treatment.  (T. 23 -

25)

Mr. Aguilar applied for unemployment benefits, then

worked for about one month at a Pilgrim’s Pride chicken

plant hanging chickens before going to work at a Tyson’s

chicken plant.  (T. 26; R. Exh. 5 p. 42)  Mr. Aguilar

testified at the hearing that he continues to experience

pain in his low back into his left leg.  (T. 24)  In the

present claim, Mr. Aguilar seeks the referral to a

neurosurgeon prescribed by Dr. King. 

The parties stipulated that the respondents paid

$167.00 in temporary total disability benefits and $4,057.97

in medical expenses in this claim.  (T. 5-6)  However, the

respondents have presented into evidence several hours of

video surveillance of Mr. Aguilar, and the respondents now

contend that Mr. Aguilar did not sustain a compensable

injury on April 24, 2009.  
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Issue 1: Evidentiary Objections and Video Observations.

Respondents’ Exhibit 2 page 17 is a handwritten

document which appears to be signed but not written by an

individual named “David” whose last name I cannot discern.

This document purports to describe David’s observation of

Mr. Aguilar away from the plant.  The claimant’s attorney

objects to the hearsay document being accepted into

evidence.  The respondents’ attorney indicates that the

document is part of the company’s business record and is

offered into evidence to indicate why the company took

certain action. (T. 9 - 10)

I find that page 17 of Respondents’ Exhibit 2 is

hearsay and will not be considered in rendering a decision

in this case because David was not called to testify. 

Although the respondents characterize the document as a

business record, I note that business records, as a hearsay

exception, are generally admissible only where the business

has a regular practice of recording such information.  See

Hooper v. State, 311 Ark. 154, 842 S.W.2d 850 (1992).  I am

not persuaded on this record that Husqvarna, in the course

of its equipment manufacture, maintains a regular practice

of recording observations of its employees walking in town.  

Respondents’ Exhibit 3 is the DVD containing video

surveillance.  The claimant’s attorney does not object to

the DVD coming into evidence, but the claimant’s attorney

objects to the admissibility of Exhibit 4, a summary of the
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investigator’s observations during the course of obtaining

video surveillance.  Having reviewed the report in

conjunction with watching the video on DVD, I conclude that

the report is an accurate summary of the date, time, and

location of specific events depicted on the DVD, and the

report marked as Respondents’ Exhibit 4 is accepted into

evidence. 

I do note that Exhibit 4 is not a running chronology of

every minute depicted on the video. For example, I observed

on the DVD on May 22, 2009, at 5:48 p.m. Mr. Aguilar making

a swift kicking gesture while walking in the mall parking

lot which was not documented in Exhibit 4.  Although not

necessarily clear in Exhibit 4, I also note that on May 23,

2009, the DVD depicts Mr. Aguilar away from home (while

either walking outdoors or out of view inside stores) for

the entire period from 9:21 a.m., when the claimant left his

house, until 11:28 a.m., when he was nearing his home again. 

Exhibit 4 also does not make clear that, while walking

between his home and the area where he shopped on May 23,

2009, Mr. Aguilar walked up and down multiple small steep

hills as was obvious on the video at 9:29 a.m., 9:42 a.m.,

11:08 a.m. and 11:15 a.m.        

As documented in Exhibit 4, the video in general

depicts Mr. Aguilar at various times sitting, standing

still, walking, shopping, driving, washing his van and

adding fluids to his van. I also observed on the video Mr.
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Aguilar bending his back to bend over on ten occasions,

including on May 23, 2009, at 9:52 a.m., at 9:54 a.m., and

at 11:16 a.m., on May 24, 2009, at 11:07 a.m., on June 6,

2006, at 10:41 a.m. and at 12:57 a.m., on June 19, 2009, at

4:32 p.m., at 4:36 p.m. and at 4:39 p.m., and on August 12,

2009, at 2:10 p.m.  I did not observe on the video Mr.

Aguilar ever running, playing soccer or performing any

obviously heavy lifting, except that he did move a large ice

chest inside his van on June 19, 2009, at 4:30 p.m., which

could have been heavy.

Issue 2: Compensable Injury.

 To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).

In the present case, I find that attempting to lift a

pallet up onto its edge in order to slide the pallet is a
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specific incident, and I find that any injury the claimant

sustained as a result of lifting the pallet at work on

April 24, 2009, at about 7:50 a.m., would arise out of and

in the course of Mr. Aguilar’s employment duties for

Husqvarna Outdoor Products.

I also find that the claimant has established by a

preponderance of the evidence that he sustained an internal

physical injury to his lower back in the pallet lifting

incident, and that the physical injury to his lower lumbar

spine is established by medical evidence supported by

objective findings.  

In this regard, the claimant testified that he had

never injured his back before going to work at Husqvarna. 

(T. 17)  The respondents have not presented any witness

testimony or medical reports indicating that Mr. Aguilar had

instead previously been treated for any type of back

condition before April 24, 2009.

In addition, as indicated above, on the date of the

incident, Husqvarna’s plant nurse, Sheila Nix-Smith,

documented a positive bilateral leg raise and the presence

of intermittent muscle spasm in Mr. Aguilar’s lower lumbar

area.  (R. Exh. 1 p. 44)  I note that muscle spasms observed

by a physician or a physical therapist have been held to be

objective medical findings.  Continental Express, Inc. v.

Freeman, 339 Ark. 142, 4 S.W.3d 124 (1999).  Likewise, Dr.

King made a diagnosis of “scoliosis” on April 28, 2009, and
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on May 5, 2009.  (C. Exh. 1 p. 34)   When nurse Nix-Smith

inquired as to the possible significance of this diagnosis,

she was informed that the scoliosis was a muscle-type that

happens during muscle spasms.  (R. Exh. 1 p. 43)  Under

these circumstances, I find that both the nurse’s

documentation of muscle spasms and the doctor’s observation

of scoliosis are objective medical findings of a lower back

injury.

Issue 3: Request For Neurosurgical Evaluation

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

In the present case, I find that the claimant has

established by a preponderance of the credible evidence that

a neurosurgical evaluation is reasonably necessary medical

treatment for his compensable lower back injury.  In this

regard, I note that Dr. King is the only physician in the
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record to indicate whether or not a neurosurgical evaluation

is appropriate.  After obtaining an MRI on May 22, 2009, and

providing the claimant weeks of conservative treatment, Dr.

King requested a neurosurgical referral on June 11, 2009. 

(C. Exh. 1 p. 19)  In addition, the claimant testified at

the hearing conducted on February 4, 2010, that he continues

to experience pain from his back into his left leg.  (T. 24)

With regard to the video surveillance evidence, I see

no indication in the record that the respondents shared this

video with either the plant nurse or with Dr. King for

either medical professional’s comparison of Mr. Aguilar’s

behavior in their offices versus what they would have

observed on the video.  For my part, I do not see any

specific activity on the video which would cause me to

conclude on this record that Dr. King’s recommendation for a

neurosurgical evaluation was based on a material mistake of

fact on Dr. King’s part.

I do conclude that Mr. Aguilar’s videoed activities on

May 22, 2009, going out to dinner and to the mall, his

activities on May 23, 2009, of walking and shopping for

approximately two hours, and his activity of riding to a

park in DeQueen on May 24, 2009, are inconsistent with the

following weekend history recorded by Ms. Nix-Smith on

May 26, 2009:

Date: 5-26-09 time 6:00 a.m. Abelardo came in walking
stiffly and moaning with pain.  I asked him to come
into the adjacent room for an examination.  He told
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Urunda to tell me he needs help getting up from the
chair.  He was sitting calmly in his chair.  No
grimacing.  I finished with Urunda [sic] I went to him,
and asked what is going on.  He states his back is
hurting a lot.  He rose from the chair with loud
hollering.  I put a 12 hour pack on his back.  After I
put the hot pack on him he suddenly stopped hollering
out.  I asked him what his activity was over the
holiday.  He states he stayed inside and rested all
weekend.  He states he laid around and did not do
anything.... [Emphasis mine] (R. Exh. 1 p. 41)

In addition, Mr. Aguilar’s supervisor, Becky Brewer,

observed him at a restaurant and walking downtown on May 4,

2009, when Mr. Aguilar was still placed in off work status. 

(R. Exh. 2 p. 19)

   To the extent that the respondents contend that the

claimant’s activities in May violated Dr. King’s orders, it

appears from his records that Dr. King gave the specific

limitation that Mr. Aguilar stay off his feet only on April

24, 2009.  On April 28, 2009, Dr. King indicated that Mr.

Aguilar should continue resting.  (C. Exh. 1 pp. 1-2)  Dr.

King’s May 5, 2009, report contains no specific limitations,

and the respondents did not present into evidence any oral

instructions that Dr. King may have provided to Mr. Aguilar

which are not in Dr. King’s written medical reports.  

Furthermore, Mr. Aguilar was released and did return to

work as of May 6, 2009, and the video is consistent with Mr.

Aguilar’s testimony that he did not own a vehicle during the 

May period.  Consequently, Mr. Aguilar was constrained to

walk anywhere he wished to go when he could not find a ride. 

(T. 22)
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In short, absent any persuasive evidence that Mr.

Aguilar’s activities in May, June, and August of 2009 are

inconsistent with his doctor’s orders or inconsistent with a

patient’s referral for neurosurgical evaluation, I accord

greater weight to Dr. King’s neurosurgical referral and Mr.

Aguilar’s testimony that he continues to experience pain

from his back into his leg at the time of the hearing, than

the weight I accord the observations in evidence of Mr.

Aguilar’s activities away from work.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2. The employee/employer relationship existed on or
about April 24, 2009.

3. The parties stipulate to the authenticity of all
medical records and/or bills.  

4. The claimant's average weekly wage was $340.00.

5. The respondents paid the claimant temporary total
disability benefits from May 2, 2009, through
May 5, 2009, in the amount of $178.28.

6. The respondents paid medical expenses on behalf of
the claimant in the amount of $4,057.97.

7. The respondents controverted this claim in its
entirety on or about June 22, 2009.

8. The claimant has established by a preponderance of
the evidence that he sustained a compensable low
back injury on April 24, 2009.

9. The claimant has established by a preponderance of
the evidence that a neurosurgical evaluation
proposed in this case by Dr. Joe King, his
treating physician, is reasonably necessary for
treatment of his compensable low back injury.
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AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein. 

The claimant’s attorney is entitled to a 25% attorney’s

fee on any indemnity benefits to which the claimant may

become entitled as a result of the findings herein, one-half

of which is to be paid by the claimant and one-half to be

paid by the respondents in accordance with Ark. Code Ann.

§ 11-9-715 and Death & Permanent Total Disability Trust Fund

v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


