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PETER J. ZILINSKI CLAIMANT

CARUTH HALE FUNERAL HOME RESPONDENT EMPLOYER

GUARANTEE INSURANCE CO. RESPONDENT CARRIER
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Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE SHERRI ARMAN MCDONOUGH, Attorney
at Law, Hot Springs, Arkansas.

Respondents represented by the HONORABLE JOHN D. DAVIS, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Hot Springs, Arkansas on May 8,

2009.  A prehearing conference was held and a prehearing order was filed on February

17, 2009.  A copy of the prehearing order was marked as Commission Exhibit No. 1

and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a July 11, 2007, compensable injury.

2.  The compensation rates are $304/228.

The claimant contends that he sustained a compensable injury and is entitled to

temporary total disability benefits from October 10, 2008 through October 15, 2008,

and from October 24, 2008 through February 10, 2009, and temporary partial disability

benefits from February 10, 2009, to a date to be determined.  Claimant did draw some

unemployment benefits.  The claimant also contends that he is entitled to additional
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medical treatment, as set out by Dr. Zachary Mason, as well as attorney’s fees.

Respondents contend that the findings on the second MRI are different from the

2007 MRI and the surgery proposed by Dr. Mason is not reasonable and necessary

medical treatment for the 2007 injury.  Respondents contend that the requested

temporary total disability benefits and the temporary partial disability benefits relate to

the most recent findings on the MRI and are not the responsibility of respondents.

ISSUES TO BE LITIGATED

1.  Additional medical benefits.

2.  Temporary total disability and temporary partial disability benefits.

3.  Unemployment offset.

4.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a July 11, 2007, compensable injury.

2.  The compensation rates are $304/228.

3.  The claimant has proven by a preponderance of the evidence that the

additional medical treatment he has requested, as recommended by Dr. Mason, is
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reasonable and necessary and related to his compensable July 11, 2007, injury.

4.  The claimant has proven by a preponderance of the evidence that he

remained in his healing period and totally unable to earn wages from October 10, 2008

through October 15, 2008, and is entitled to temporary total disability benefits.

5.  The claimant has failed to prove by a preponderance of the evidence that he

remained in his healing period and was totally unable to earn wages after October 15,

2008; and, therefore, is not entitled to temporary total disability benefits.

6.  The claimant did draw unemployment benefits starting in November 2008.

7.  The claimant has proven by a preponderance of the evidence that he

remained in his healing period and suffered a decrease in his capacity to earn wages

from October 16, 2008, through the present.

8.  Respondents are responsible for temporary partial disability benefits from

October 16, 2008, to the present for the difference in what he is or was currently

making and what he was making at the time of the injury while taking into account his

unemployment benefits.

9.  The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

DISCUSSION

The claimant, 47 years old, worked for the respondent employer as a

maintenance/crematory handler since April 2006 and made $10 per hour with overtime. 
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The claimant was removing a body from the crematory and he felt a wrench in his lower

back and upper neck area.  The claimant reported his injury and he was referred to Dr.

Larry Grinder, a chiropractor.  The claimant next was referred to Dr. Lawrence Dodd,

an orthopedic specialist, and he saw Dr. Dodd on four occasions, the initial

consultation, the MRI and the MRI follow-up and then one year later.  Dr. Dodd referred

the claimant to Dr. Zachary Mason, a neurosurgeon, and the claimant actually saw Dr.

Mason on three occasions.  Dr. Mason ordered a new MRI and has recommended

surgery.  The claimant’s lower back problems have resolved but his cervical problems

continue.

The claimant was terminated in October 2008, since he was returned to work on

light-duty status and the employer needed full duty.  The claimant testified that he was

not supposed to do any repetitive motion activities or lifting.  He regularly vacuumed

the floors, washed windows, changed light bulbs, and moved caskets and bodies.  The

claimant testified that he could not do all the activities of his job with his limitations.

ADJUDICATION

Ark. Code Ann. §11-9-508(a) (Supp. 2005) provides that an employer shall

promptly provide for an injured employee such medical treatment as may be reasonably

necessary in connection with the injury received by the employee.  The employee has

the burden of proving by a preponderance of the evidence that medical treatment is

reasonable and necessary.  Hamilton v. Gregory Trucking, 90 Ark. App. 248, 205

S.W.3d 181 (March 16, 2005).  What constitutes reasonably necessary treatment

under the statute is a question of fact for the Commission.  Id.  The Commission has



5

the authority to accept or reject medical opinions and its resolution of the medical

evidence has the force and effect of a jury verdict.  Estridge v. Waste Mgmt., 343 Ark.

276, 33 S.W.3d 167 (2000).

In the present case, the claimant has proven by a preponderance of the

evidence that the additional medical treatment he has requested is reasonable and

necessary and related to the compensable injury.  The claimant was a credible witness

who adequately explained his injury and problems after the injury.  The claimant has

maintained a consistent working history and testified that he had no back or neck

problems before the July 11, 2007, incident at work.  The claimant has had

conservative care and treatment for his injuries and his low back problems have

resolved.  The claimant continues to have pain and limitations associated with his

cervical problems.  The claimant has had at least two epidural injections from Dr.

Donald Boos, pain management, and has continued to take pain medication and anti-

inflammatories.

Dr. Dodd referred the claimant to Dr. Mason, a neurosurgeon, for an evaluation. 

Dr. Mason’s February 13, 2009, report refers to the October 2007 MRI and stated that

the MRI showed a disc herniation at C5-6 in his neck, causing spinal cord and nerve

root compression.  Dr. Mason did not simply look at the radiologist’s report of the 2007

MRI, Dr. Mason actually looked at the film himself and identified the claimant’s

problems, noting there was a C5-6 herniation and not a bulge, as the radiologist has

noted in his report.  First, I give more weight to Dr. Mason’s opinion that the

radiologist’s assessment.  Dr. Mason recommended a follow-up MRI in 2009, as
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sometimes a herniation can shrink or absorb.  Dr. Mason’s March 13, 2009, report is a

review after the 2009 MRI and he notes that the claimant has at C5-6 a disc herniation

extending out into the canal off to the right side.  Dr. Mason opined that the disc

herniation explains the claimant’s neck and arm pain.  Dr. Mason recommended an

anterior cervical diskectomy and fusion.  Dr. Mason opined in a letter of March 31,

2009, to the insurance company that the “disc herniation would be what I would state

would be directly as a result of his work related injury and the other spondylotic ridges

would be pre-existing.”  Dr. Mason noted a disc herniation in the October 2007 MRI, as

well as the disc herniation in the 2009 MRI.

I found the claimant to be credible when he testified that he had no problems

with his neck and back before the July 11, 2007, incident and that he had no injuries

that might cause his current problems since the July 11, 2007, incident.  In fact, the

claimant had continued to work for the respondent employer until October 10, 2008,

when he was terminated.  Credibility of witnesses is properly the province of the

Commission, which had the benefit of the witnesses’ presence to judge their demeanor

and determine the weight to be accorded their statements.  Gansky v. Hi-Tech

Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).  Respondents remain responsible

for the reasonable and necessary medical, to include the surgery recommended by Dr.

Mason.

The claimant next contends he is entitled to temporary total disability and

temporary partial disability benefits.  In order to be entitled to temporary total disability

benefits, the claimant must remain in his healing period and be totally unable to earn
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wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981).  The medical records and the claimant’s testimony support the claimant’s

contention that he was unable to work from October 10, 2008 through October 15,

2008.  Dr. Dodd has clearly noted in a letter and an off work slip for the claimant that he

was to remain off work for that time period.  Therefore, the claimant has proven by a

preponderance of the evidence that he remained in his healing period and totally

unable to earn wages from October 10, 2008 through October 15, 2008.  Dr. Dodd

returned the claimant to work on October 16, 2008, with restrictions for the use of his

right upper extremity.  The claimant testified that he returned to work for five days and

then was let go because he could not perform all his job duties.

The claimant began drawing unemployment benefits in November 2008 and then

was able to find some part-time work in February 2009 and has continued to work on a

part-time basis and draw some unemployment.  The medical records indicated that the

claimant was released to work with restrictions after October 15, 2008 and there is no

medical record indicating he should be taken off work completely after October 15,

2008.  However, the claimant has continued medical treatment and surgery has now

been recommended; therefore, I find he is still in his healing period.  In light of the

medical documentation and the testimony, I find the claimant has remained in his

healing period and on restricted duty after October 15, 2008.  While he is not totally

unable to earn wages, he is restricted and is entitled to temporary partial disability.

The claimant has requested temporary partial disability benefits from February

10, 2009, through the present.  The claimant began drawing unemployment benefits in



8

November 2008 at the rate of $219 per week and began drawing partial unemployment

benefits at the rate of $86 per week once he secured his part-time job at the Elks Club. 

The claimant currently works an average of 22 hours per week at the Elks Club making

$10 per hour.  Temporary partial disability is that period within the healing period in

which the employee suffers only a decrease in his capacity to earn the wages he was

receiving at the time of the injury.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272

Ark. 244, 613 S.W.2d 392 (1981).  I find the claimant did remain in his healing period

from October 16, 2008, to the present and has suffered a decrease in his earning

capacity.  I find the respondents are responsible for temporary partial disability benefits

from October 16, 2008, through the present, taking into account the wages the claimant

earns and his unemployment benefits.

ORDER

The claimant has proven by a preponderance of the evidence that the additional

medical treatment he has requested, as recommended by Dr. Mason, is reasonable

and necessary and related to his compensable July 11, 2007, injury.  The claimant has

proven by a preponderance of the evidence that he remained in his healing period and

totally unable to earn wages from October 10, 2008 through October 15, 2008, and is

entitled to temporary total disability benefits.  The claimant has failed to prove by a

preponderance of the evidence that he remained in his healing period and was totally

unable to earn wages after October 15, 2008, and, therefore, is not entitled to

temporary total disability benefits.  The claimant did draw unemployment benefits

starting in November 2008.  The claimant has proven by a preponderance of the
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evidence that he remained in his healing period and suffered a decrease in his capacity

to earn wages from October 16, 2008, through the present.  Respondents are

responsible for temporary partial disability benefits from October 16, 2008, to February

10, 2009, for the difference in unemployment benefits and what he was making at the

time of the injury.  Respondents are also responsible for temporary partial disability

benefits from February 10, 2009, to the present for the difference in what the claimant

is currently making and what he was making at the time of the accident while taking into

account his unemployment benefits.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


