
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F804573

JERRY YARBERRO CLAIMANT

HOME DEPOT, INC.                                   RESPONDENT
                                                
NEW HAMPSHIRE INSURANCE COMPANY, RESPONDENT
INSURANCE CARRIER

OPINION FILED JANUARY 13, 2009 

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by EDDIE WALKER, JR., Attorney, Fort Smith, Arkansas.

Respondents represented by ANDREW IVEY, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on November 4, 2008, in Fort Smith,

Arkansas.  A  pre-hearing  order was entered in this case on July 29, 2008 . This pre-hearing

order set forth the stipulations offered by the parties and outlined  the issues to be litigated

and resolved at the present time.  Immediately prior to the commencement of the hearing,

the parties announced an agreement on the appropriate weekly compensation rates.   A

copy of this pre-hearing order, with that amendment noted thereon was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are hereby accepted:

1. On July  6, 2006,  the relationship of employee-employer-carrier existed

between the parties.

2. The appropriate weekly compensation benefits are $455.00  for total

disability and $341.00 for permanent partial disability.

3. On July 6, 2006, the claimant sustained a compensable injury to his back.

4. There is no dispute over the payment of medical expenses  incurred through

August 30, 2007.

5. There is no dispute at present over temporary disability benefits.
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By agreement of the parties, the issue to be litigated and resolved at the present time

is limited to the following:

1. The claimant’s entitlement to additional medical services on and after August

31, 2007.

In regard to these issues, the claimant contends:

“a. The claimant contends that he is entitled to additional
medical treatment by or at the direction of Dr. Thomas Cheyne
because his current need for treatment is due to the effects of
his admittedly compensable injury.

  b. The claimant’s attorney is entitled to an appropriate
attorney’s fee.”

In regard to these issues, the respondents contend:

“Respondents contend that the claimant is not entitled to the
requested benefits because the claimant cannot establish that
the benefits he is requesting are reasonably necessary in
connection with his July 6, 2006 injury, and are thus not
allowable under the Arkansas Workers’ Compensation Act.” 

 DISCUSSION

The  sole issue, at the present time, is the claimant’s entitlement to additional

medical services for his lumbar and radicular complaints, on and after August 31, 2007.

The burden rests upon the claimant to prove that these medical services are “reasonably

necessary” for his admittedly compensable back injury.

In order to meet his burden, the claimant must prove by the greater weight of the

credible evidence that the medical services in dispute were necessitated by or had a purpose

that was connected with the admittedly compensable injury of July 6, 2006.  Further, the

claimant must prove by the greater weight of the credible evidence that these disputed

medical services have a reasonable expectation of accomplishing their intended purpose.

The claimant’s own testimony is the only direct evidence that he has offered to prove

the existence of a connection between any need for medical treatment for low back and left

radicular difficulties on and after August 31, 2007, and his admittedly compensable back
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injury of July 6, 2006.  At the hearing, the claimant testified that his symptoms in his lower

back and left lower extremity began when he  felt a “snap’” in his lower back, while

performing his assigned employment tasks of  loading tile from his shopping cart into the

trunk of a customer’s car on July 6, 2006.  He further testified that these same symptoms

have been constantly present since this incident, despite substantial medical treatment.

The claimant acknowledged that he had experienced similar difficulties with his low back

and left lower extremity, prior to his compensable injury of July 6, 2006.  In fact, the only

difference he described between these pre injury and post injury complaints, was that his

prior episodes of difficulties resolved with treatment and his current difficulties have

continued. 

On this issue, the claimant has also offered the report of Dr. Thomas Cheyne, which

is dated April 28, 2008.  In this report, Dr. Cheyne stated:

“Based upon Mr. Yarberro’s history and findings on  his MRI
scan, it would my opinion that there is a greater than 50
percent likelihood that  his  symptoms  and disc protrusion
were in fact caused by his on the job (sic) in July 6, 2006. “

However,  it is apparent from this report that Dr. Cheyne’s opinion is based upon whatever

history he obtained from the claimant and his own interpretation of the MRI study that was

performed at his request on April 17,2008. 

The medical record shows that the claimant experienced  numerous episodes of

lower back and radicular difficulties prior to the injury of July 6, 2006.  The initial medical

report, which has been introduced, is from the Southerland Chiropractic Clinic and is dated

July 14, 2000.  In this report, a history is noted of lower back problems and radicular

symptoms into the left leg that predated the  episode of difficulties that the claimant was

then experiencing. In his patient history, the claimant indicated that his difficulties, at that

time,  have been present for approximately a week and a half and that this episode  began

when he twisted his back while sitting in a chair.  Curiously, the actual clinic  notes by Dr.

Southerland record a history that this episode of  low back pain with pain radiating into his
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left leg had been present for one to two months and that the cause was unknown.    Yet

another history is recorded by Dr. Southerland on  the following day (July 15, 2000).  In his

clinic note,  Dr. Southerland recorded:

“Thinking back, patient believes it is possible that the present
episode was lifting 5 foot by 8 foot pieces of carpet at work and
holding them in an awkward position.  That is, he recalls his
back to begin hurting afterward.  However, he did not report
this and is not 100 percent sure that this happened.”

The claimant continued to be treated by Dr. Southerland for this episode of complaints

through at least July 22, 2000.  Dr. Southerland’s diagnosis was lumbalgia, subluxation

lower lumbar levels, and muscle spasms.

The medical record shows that the claimant returned to Dr. Southerland on October

30, 2000, again with lumbar complaints.  He was treated for this episode of difficulties

through at least November 1, 2000.  Again, Dr. Southerland’s diagnosis was lumbalgia,

subluxation lower lumbar levels, and muscle spasms.

The claimant was again seen by Dr. Southerland on November 26, 2002.  At that

time, lumbar complaints were again noted. The diagnosis given by Dr. Southerland was

cervicalgia, cervical radiculitis, muscle spasms, degeneration cervical region, subluxation

cervical levels, thoracic radiculitis, subluxation thoracic levels, lumbalgia, sciatica,

degeneration of lumbar region, scoliosis, subluxation lumbar region, and muscle spasms.

   The claimant was again seen by Dr. Southerland on March 13, 2003, with lumbar

complaints.  On March 27, 2003, the claimant was seen for lumbar and bilateral radicular

complaints that were greater in the right lower extremity than the left.  No particular

incident or precipitating factor was given.  Dr. Southerland’s diagnosis was  lumbar segment

dysfunction, lumbago, and muscle spasms.

On July 15, 2003, the claimant was seen by Dr. Southerland for lumbar, right hip,

and bilateral radicular complaints, as well as thoracic complaints.  A history was recorded
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 that the complaints began on July 5, 2003, and were precipitated by a fall at home.  Dr.

Southerland’s diagnosis was thoracic radiculitis, lumbar segment dysfunction, sciatica, and

muscle spasms. 

On August 25, 2003, the claimant saw Dr. Southerland again for lumbar and

radicular complaints, as well as thoracic complaints.  However, it was noted that these

complaints began on August 23, 2003, but no specific incident or precipitating event is

mentioned.  The diagnosis was thoracic segment dysfunction, radiculitis, lumbar segment

dysfunction, lumbago, and muscle spasms.

On March 9, 2004,  the claimant sought the services of Dr. Southerland for lumbar

and radicular complaints involving the left hip.  It was noted that these symptoms were

noted in March of 2004, while the claimant was putting down an object at home.  The

claimant appears to have been treated for this episode of difficulties through at least March

11, 2004.  The diagnosis was given as lumbar segment dysfunction, sciatica, and muscle

spasms.

On April 15, 2004, the claimant  returned to Dr. Southerland with lumbar complaint

and pain radiating down into his left hip, but also voiced thoracic symptoms.  The onset

date was recorded as April 2, 2004.  However, no specific incident or  precipitating event

is mentioned.  The diagnosis was thoracic segment dysfunction, thoracic radiculitis, sciatic,

and muscle spasms.

On November 10, 2005,  the  claimant saw Dr. Southerland for lumbar complaints

and radicular symptoms  into his right lower extremity with a history that these complaints

began on the previous Friday or Saturday when the claimant fell at work. It is also noted

that the claimant standing at work caused moderate to severe low back and radicular pain.

The claimant was treated for this episode of difficulties though at least November 16 2005.

His diagnosis was lumbar segment dysfunction, sciatica, lumbago, and muscle spasms.
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On January 26, 2006, the claimant was again seen by Dr.  Southerland.  At that time,

he was complaining of both cervical and lumbar complaints.  Dr. Southerland made a

diagnosis of cervical segment dysfunction, cervicalgia, and muscle spasms.  However, he

gave no diagnosis for the claimant’s lumbar complaints.

The claimant apparently did not return to Dr. Southerland until August 21, 2006.

This visit was apparently for complaints attributed to the admitted compensable injury on

July 6, 2006.  Curiously, this report contains no history of the employment related accident

and injury nor does it indicate that this episode of symptoms first appeared on July 6, 2006.

At that time, Dr. Southerland noted pain in the left lumbar area that was constant, but

moderate. He also noted moderate muscle spasms and “fixation” of the L4-S1  area of the

lumbar spine.  The diagnosis was lumbar segment dysfunction, sacral segment dysfunction,

pelvic segment dysfunction, lumbosacral radiculitis, and muscle spasms.

On August 26, 2006, the claimant was seen at Preferred Medical Care.  At that time

he gave  a history of back pain radiating into the left leg after lifting tile on July 6, 2006.

The diagnosis of low back pain with radicular pain was made and an MRI was ordered.

The  requested MRI was performed on September 1, 2006 at Sparks Regional

Medical Center.   Dr. Jeffrey Ferrell, the radiologist performing this study, interpreted it as

showing mild degenerative changes at L4-5 in the form of hypertrophy of the ligamentum

flavum with mild annular bulging of the disc.  However, he specifically indicated that he

observed “no focal herniation” of the disc.  At the L5-S1 level Dr. Ferrell again noted mild

degenerative changes that included the degenerative arthritic changes of the facets of the

vertebra at this level and disc space narrowing with again annular bulging that created a

mild spondylosis. However, he also found no indication of a focal disc herniation at this

level. 
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The claimant was again seen at Preferred Medical Care on September 11, 2006.  It

was noted that he was still experiencing some occasional episodes of pain in his low back.

The diagnosis was made of a lumbar strain with low back pain.

There is no evidence that the claimant received or even sought any further services

from either a chiropractor or physician for back complaints until February 5, 2007.  At that

time, he returned to Preferred Medical Clinic with a primary complaint of tendinitis

involving his elbow. However, he also complained of pain in his lower back.  He further

related that these lower back complaints would wax and wane.  At the time of this visit, the

claimant was also  diagnosed as suffering from Type  II diabetes and hyperlipidemia.  On

February 12, 2007, the claimant was referred to an endocrinologist for evaluation and

treatment of his diabetes and hyperlipidemia.  

The  medical evidence then indicates that the  claimant neither received nor sought

any  further medical services for his back complaints until August 31, 2007.  At that time

he was again seen by physicians at Sparks Preferred Medical Care.  Complaints were noted

of low back pain and left hip pain that radiated into the left leg. A diagnosis was made of

arthritis involving the L5-S1  region of the  lumbar spine.  A history was also recorded of

anxiety and endocrinological difficulties.  X-rays taken of the claimant’s lumbar spine

revealed no recent or acute changes.

Again, there is a gap in the medical record that indicates that the claimant neither

sought or received any services for low back difficulties until April 11, 2008.  On that date,

he was seen by Dr. Thomas Cheyne, a physician  at the River Valley Muscloskeletal Center.

 The claimant gave a history of left hip pain that was due to the injury of July 6, 2006 at

Home Depot. On the claimant’s initial patient history form, Dr. Cheyne appears to have also

recorded complaints involving the left lower back and left leg. In his office notation of April

11, 2008, Dr. Cheyne recorded complaints of chronic lumbar pain with left leg radicular

symptoms into the claimant’s foot, which all began back  in July of 2006.  Dr. Cheyne
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further noted  that the claimant has had “persistent problems” since this injury.  Dr. Cheyne

diagnosed  chronic lumbar pain with radiculopathy and ordered an MRI to “rule out”  a

lumbar disc protrusion. 

On April 17, 2008, this second lumbar MRI was  performed.  This study was

interpreted by Dr. Richard Brown, the  radiologist, as showing only bulging to both the left

and right of the  interevertebral discs  from L3-4 through L5-S1, bilateral facet hypertrophy

and ligamentum flavum hypertrophy, with mild canal stenosis at L4-5, and a broad based

disc bulge at L5-S1.  In his report, Dr. Brown specifically noted that he did not see any

definite focal disc protrusion or herniation at any level. 

After consideration of all the evidence presented, it is my opinion that  the  testimony

of the claimant  and the April 28, 2008 report of Dr. Cheyne is not sufficient to prove that

the medical treatment, which the claimant obtained for his lower back pain and radicular

difficulties in his left lower extremity, on and after August 31, 2007, was necessitated by or

connected with the claimant’s admittedly compensable lumbar  injury of July 6, 2006.

Therefore, the respondents would not be liable for the expense of this treatment, under Ark.

Code Ann. §11-9-508.

 The claimant’s testimony that his lumbar and a radicular difficulties,  on and after

August 31, 2007, were simply  a continuation of the  symptoms that began on July 6, 2006,

is not supported by other more credible evidence presented.  The medical record, as a

whole, shows that the claimant has extensive degenerative and arthritic conditions, which

involve  multiple  levels of his lumbar spine.  These  pre-existing and progressive conditions

would be sufficient, in and of themselves, to produce the difficulties that the claimant has

was  experiencing since August 31, 2007.

  The claimant admitted that the difficulties, which he had experienced since  August

31, 2007, were similar to those that he had experienced prior to his  compensable injury on

July 6, 2006.  The only real distinguishing feature that the claimant described was that his
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difficulties, which  began on July 6, 2006, had been continuously present since that date,

whereas his prior difficulties were episodic.

  However, the medical evidence indicates otherwise.  The medical record shows that

the claimant’s lumbar and radicular  difficulties, after the compensable injury of July 6,

2006, were also episodic rather than continuous and mirror the episodes of difficulties that

the  claimant  had experienced before to his compensable injury on July 6, 2006.  The

medical records reveal substantial gaps in the claimant’s seeking medical treatment for any

lumbar or radicular difficulties after his initial treatment for the compensable injury of July

6, 2006. The history given to  Dr. Wilson of Preferred Medical Care, dated February 5,

2007, also described the claimant’s  lumbar and radicular symptoms as waxing and waning.

Further, I  find that the opinion which was expressed by Dr. Cheyne in his report of

April 28, 2008, is not entitled to sufficient weight and credit to prove that these claimant’s

lumbar and radicular difficulties on and after August 31, 2007, were causally related to his

compensable injury of July 6, 2006.  Thus, any  medical services required for these

difficulties would not be necessitated by or connected with the compensable injury of July

6, 2006.

First, Dr. Cheyne’s opinion that the claimant’s current difficulties are the result of

a left sided disc protrusion or  herniation at L4-5  is  contrary to other more credible

evidence presented.  Dr. Cheyne is not a board certified radiologist, a board certified

orthopedic surgeon, or a board certified neurosurgeon.  He based his conclusion that the

claimant has a left sided disc protrusion or herniation at L4-5 on the MRI study that was

performed (at his request) on April 17, 2008. However, this study was expressly interpreted

by a board certified radiologist, who actually performed this study, as showing only

degenerative changes that  include disc bulging, but no focal disc protrusions or

herniations.  The previous MRI study, which was performed on September 1, 2006, was also

interpreted by the  radiologist who performed this study, as showing only degenerative
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discal changes (as well as other degenerative and arthritic changes) with no evidence of any

focal disc protrusion or herniations.

Secondly, it is apparent from Dr. Cheyne’s report of August 28, 2008,that he

assumed the claimant’s lumbar and left radicular difficulties first began at the time of the

claimant’s compensable injury, on  July 6, 2006, and continued unabated thereafter.  Such

assumptions are clearly contrary to the other more credible evidence presented.

It is my opinion that the greater weight of the credible evidence presented fails to

support the conclusion that the claimant’s  lumbar and radicular difficulties, on and after

August 31, 2007, were  necessitated or  related to  his compensable back injury of July  6,

2006.  Rather, the greater weight of the evidence supports the conclusion that this

compensable back injury was merely in the form of a lumbar strain that acted upon his pre-

existing degenerative arthritic defects to precipitate another episode  of lumbar and

radicular symptoms, similar to those that  the claimant  experienced on numerous occasions

prior thereto. The claimant’s lumbar and radicular difficulties on and after August 31, 2007,

and his need for medical treatment for these difficulties, are the result of either the natural

progression of the extensive degenerative arthritic defects involving his lumbar spine or yet

another episode of symptoms precipitated by some  event or activity that has occurred after

his compensable injury of  July 6, 2006.

The claimant’s failure to prove by the  greater weight of the credible evidence that

his lumbar and radicular symptoms  on and after August 31, 2007, were causally related to

his compensable injury of July  6, 2006 prevents a finding that any medical services

required for these lumbar and radicular symptoms constitute “reasonably necessary

medical services” as that term is used in Ark. Code Ann. §11-9-508. Thus, the respondents

cannot be held liable for the expense of these services.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has jurisdiction of this claim.
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2. On July 6, 2006, the relationship of employee-employer-carrier existed between

the parties.

3.  On July 6, 2006 , the claimant earned wages sufficient to entitle him to weekly

compensation  benefits of $455.00 for total disability and $341.00 for permanent partial

disability.

4.  On July 6, 2006, the claimant sustained a compensable injury to his back, in the

form of a lumbar strain. 

5.  There is no dispute, at present, over the claimant’s entitlement to temporary total

disability benefits.

6.  There is no dispute over the payment of medical expenses incurred for the

claimant’s lumbar and radicular symptoms that were incurred through August 31, 2007.

7.  The  claimant has failed to prove by the greater weight of the credible evidence

that any medical services provided him for his lumbar and radicular difficulties on and after

August 31, 2007, represent “reasonably necessary medical services” for his compensable

injury of July 6, 2006.  Specifically, the claimant has failed to prove that these medical

services were necessitated by or connected with his compensable lumbar injury of July 6,

2006.

8.  The respondents have controverted the claimant’s entitlement to any medical

expenses  incurred for lumbar or radicular difficulties on and after August 31, 2007. 

ORDER

Based upon my foregoing findings and conclusions I have no alternative but to deny

and dismiss the present claim for the payment of medical services provided to the claimant

for lumbar and radicular difficulties, on and after August 31, 2007.

IT IS SO ORDERED.   

                                                                                                                             
                      MICHAEL L. ELLIG

                                      ADMINISTRATIVE LAW JUDGE                                


