
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F811200 (10/24/08)

RONNA WOODS, EMPLOYEE              CLAIMANT

JONESBORO CARE & REHAB CTR., SELF-INSURED EMPLOYER      RESPONDENT

CANNON COCHRAN MANAGEMENT SERVICES, TPA         RESPONDENT

OPINION FILED MARCH 2, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on February 27,
2009, at Jonesboro, Craighead County, Arkansas.

Claimant represented by the HONORABLE M. SCOTT WILLHITE, Attorney at Law,
Jonesboro, Arkansas.

Respondent represented by the HONORABLE MICHAEL E. RYBURN, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On January 20, 2009, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing reflects stipulations entered by the parties, the issues to be addressed during the course of

the hearing and the parties contentions relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.  In addition to the stipulations reflected

in the Pre-hearing Order, the parties also stipulated that the claimant earned wages sufficient to

entitle her to workers’ compensation benefits at the rates of $327.00/$245.00, for temporary



2

total/permanent partial disability, and that the claimant’s October 24, 2008, accidental injury

occurred prior to 11:00 a.m.

The testimony of Ronna Woods - the claimant, and Carol Clark, coupled with medical

reports and other documents comprise the record in this claim.

DISCUSSION

Ronna Woods, the claimant, with a date of birth of March 19, 1997, is right hand

dominate.  Claimant commenced her employment with respondent-employer as a certified nursing

assistant (CNA), on May 16, 2007.  Claimant’s duties as a CNA in the employment of

respondent-employer consisted of patient/resident care to include assisting with the feeding,

cleaning, and personal care.  The claimant typically worked third shift, 10:00 p.m. through 6:00

a.m.  The claimant’s work week began at 10:00 p.m. on Sunday and concluded at 6:00 a.m on

Thursday morning.    

When performing her regular job duties in the employment, the claimant was afforded two

(2) scheduled ten (10) minutes breaks and a thirty (30) minute lunch break during her regular

shift.  The employees of respondent-employer are required to clock in at the beginning of their

shift, clock out for the 30-minute lunch break, clock back in at the conclusion of the afore, and to

clock out at the end of their shift.  The employees are not required to clock out and in for the

scheduled 10-minutes breaks.

Employees of respondent-employer are required to attend mandatory “in service

training/meetings” every two (2) weeks on Friday morning.  Employees are required to clock in

for the “in service training/meeting”, for which they are paid for one (1) hour.  Typically, the

duration of the “in service training/meeting” is from 10:00 a.m. until 11:00 a.m.  At the conclusion
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of the “in service training/meeting” the checks of the employees are distributed at which time the

employees clock out.  Information disseminated during the “in service training/meetings” include

safety measures, improvement in the care and treatment of the residents.  The mandatory nature

of the “in service training/meetings” is reflected in the employee handbook.

The evidence in the record reflects that on October 24, 2008, the claimant clocked in for

the mandatory in service training meeting at 9:58 a.m.  The meeting was conducted in the dining

room of respondent-employer’s facility.  The duration of the October 24, 2008, in service

training/meeting was twenty (20) to thirty (30) minutes.  At the conclusion of the meeting the

employees were told to line up to get their checks.  There is also credible testimony in the record

to reflect that in addition to picking up their checks, the employees of respondent were told to

complete the form for their flu shot and to have it ready to turn in when getting their pay checks.

The claimant estimated that there were in excess of two hundred (200) employees at the

October 24, 2008, in service training meeting, and that the employees formed a line to get their

checks once the meeting was completed.  Claimant asserts that because of the length of the line

she decided to step outside to the designated smoking area to smoke a cigarette while the line

thinned out.  The designated smoking area was a patio equipped with chairs, a table, and ashtrays

which located just outside the dining room door.  The testimony reflects that at least three to four

other employees smoked outside in the designated smoking area while the paychecks were being

distributed inside.

The testimony of the claimant reflects that prior to going outside to have a smoke she

started chewing a piece of gum.  Once outside, the claimant lite a cigarette and began smoking

same.  Claimant estimates that after being outside for two to three minutes she decided to go back
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inside because it was “too cold to smoke”.  Claimant removed the gum from her mouth to dispose

in the trash.  Claimant testified as she turned intending to extinguish the cigarette in the ashtray

she fell landing on her left side and sustaining the injury to her shoulder.  Claimant estimated the

distance from inside the dining room where the in service training/ meeting took place and the

designate smoke area was approximately two feet.

Claimant maintains after suffering her fall and injury, co-workers attempted to assist her

and suggested summoning an ambulance.  Claimant testified that she told them that she could not

afford the cost of an ambulance, and instead asked someone to drive her to the emergency room. 

The testimony of the claimant reflects that she was informed that “Julie said she would take care

of it [the ambulance ]”.  As a consequence of the afore, an ambulance was summoned and the

claimant was transported by same to the emergency room of St. Bernards Medical Center.

After receiving initial emergency medical treatment at the emergency room of St. Bernards

Medical Center, the claimant was referred to Dr. John Ball, a Jonesboro orthopedic surgeon. 

While under Dr. Ball’s care and treatment the claimant has undergone surgery for a fracture of the

left humerus, and has remained under of same since.  The claimant has undergone physical therapy

relative to the left upper extremity injury.

The testimony of Ms. Carol Clark, a nurse in the employment of respondent-employer,

corroborate that of the claimant in many respects.  Ms. Clark estimated the number of employees

attending the October 24, 2008, in service training meeting at approximately sixty (60).  Ms.

Clark, who is also a cigarette smoker, testified that at the conclusion of the presentation she also

stepped outside in the designated smoking area to smoke a cigarette while the line of employees

waiting to get their paychecks and to submit completed forms for the flu shot thinned.  Ms. Clark
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characterized the smoke break that she took as an “unscheduled” break.  Ms. Clark’s regular shift

began at 2:00 p.m.  

The medical record reflects that claimant was admitted to St. Bernards Medical Center on

October 24, 2008, with a principle diagnosis of “fracture, left proximal humerus”.  The October

26, 2008, Discharge Summary reflects, regarding the claimant’s injury:

HOSPITAL COURSE: The patient is a 37-year-old female who was 
a work, twisted her ankle, and fell onto her left shoulder.  She presented
to the emergency room where multiple areas were x-rayed.  She was 
identified to have a left shoulder fracture.  X-rays showed a displaced 
left proximal humerus fracture with displaced greater tuberosity fracture,
displaced at least 2 cm.  There also appears to be an impaction in the 
humeral head.  Plans were made for admission for care of the fracture.
The patient drank a Coca-cola in the emergency room which precluded
safe anesthesia, and she was admitted for pain control until she was 
adequately prepared for the surgery. .   .  (CX. #1, p. 9).

The claimant has remained under the active treatment of Dr. Ball since the initial consult of 

October 24, 2008, for her left shoulder injury.  The evidence discloses that the claimant was last

seen by Dr. Ball on February 5, 2009, at which time she was directed to remain off work until her

next scheduled appointment on March 6, 2009.   (CX. #1, p. 47).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On October 24, 2008, the employment relationship existed between the parties, at

a time that the claimant earned wages sufficient to entitle her to weekly compensation benefits of
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$327.00/$245.00, for temporary total/permanent partial disability.

3. On October 24, 2008, the claimant sustained an injury arising out of and in the 

course of her employment at a point in time in which employment services were being performed.

4. The claimant was temporarily totally disabled for the period commencing October

25, 2008, and continuing through the end of her healing period, or until such time that she is

released to return to appropriate work by her treating physician, a date to be determined.

5. The respondent shall pay all reasonable hospital and medical expenses arising out 

of and in connection with the treatment of the October 24, 2008, compensable injury.

6. The respondent has controverted this claim in its entirety.

CONCLUSIONS

The claimant sustained an accidental injury to her upper left extremity on October 24,

2008, which required medical treatment and rendered her totally incapacitated from engaging in

gainful employment from the date of the injury until a future date to be determined.  Claimant

asserts that she was within the course and scope of her employment at the time of the afore and

that she is entitled to corresponding medical and indemnity benefits as well as controverted

attorney fees.  Respondent contend that the claimant was not performing employment services at

the time of the October 24, 2008, accidental injury, but rather was on a smoke break, and as such 

not entitled to workers’ compensation benefits.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions.  A “compensable injury” is

defined as an accidental injury arising out of and in the course of employment.  Ark. Code Ann.
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§11-9-102 (4)(A)(i).  A compensable injury does not include an injury which was inflicted upon

the employee at a time when employment services were not being performed.  Ark. Code Ann.

§11-9-102 (4)(B)(ii).

Employment Services

In the instant claim, the facts are not greatly disputed.  Further, there is not a dispute

regarding the nature and extent of the injury sustained by the claimant at the time of her accidental

fall on October 24, 2008.  At issue is whether the claimant was within the course and scope of her

employment on October 24, 2008, and whether she was performing employment services at the

time of the accidental injury.

The claimant had been employed as a CNA for respondent-employer since May 16, 2007. 

The claimant performed traditional CNA duties in her employment, which included providing

assistance to residents in the feeding, cleaning, and  grooming.  Claimant typically worked from

10:00 p.m. until 6:00 a.m. Sunday through Thursday.  During her regular shift, the claimant was

furnished two (2) ten minutes and a thirty (30) minute lunch break.  The claimant was only

required to clock out for the 30-minute lunch break.  Respondent provided a designated smoke

area on a patio outside of the dining room.  Employees were permitted to smoke in the designated

smoke area only. 

Respondent conducted “in services training meetings” every two (2) weeks on the Friday

that the employees of same were paid.  Employees were required to clock in for the “in service

training meeting” before 10:00 a.m. and to clock out at 11:00 a.m. , following the meeting and

after they had picked up their paychecks.  The employees were paid for the one (1) hour “in

service training meeting”.  During the “in service training meeting” information was disseminated
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regarding safety measures, cleaning, and methods of performing tasks.  Attendance of the “in

service training meeting” was mandatory.  Employees could not pick up their paycheck until the

meeting was over.  Once an employee received his check the employee was required to clock out,

at which time the employee was free to leave the facility.

At the time of the October 24, 2008, “in service training meeting” , in addition to the

presentation by the speaker, the employees were told to complete forms to for the flu shot and to

present them at the time they picked up their pay check.  A line formed at the conclusion of the

presentation of the “in service training meeting” as employees proceeded to complete the flu

forms and pick up their pay check.  Several employees of respondent stepped outside the dining

room, where the “in service training meeting” was being conducted, to the designated smoke area,

which was on the patio just outside the dining room, waiting for the line to thin.  The claimant

was among the employees to step outside to smoke a cigarette.

The claimant was outside for approximately two to three minutes, at which time she felt it

was “too cold” to smoke a cigarette.  The claimant was in the process of throwing away some

gum that she had been chewing and returning to inside the dining room at the time of her

accidental fall.  Specifically, the credible testimony of the claimant reflects that she threw her gum

away and was in the process of preceding to putting out the cigarette in an ashtray she slip, fell

and landed on her left shoulder sustaining the injury which serves as the basis for the present

claim.

The claimant’s attendance at the “in service training meeting” was mandatory.   The

claimant clocked in at approximately 9:58 a.m. and was to be paid for one (1) hour, which

covered the duration of the “in service training meeting”.  The claimant could not clock out until
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she picked her pay check up.  Respondent-employer benefitted from its employees attending the

“in service training meeting” in that it was able to distribute information and training to the

employees as well as issue payroll checks.  Further, during the October 24, 2008, meeting,

respondent was able to obtain completed forms for the employees receiving flu shots. 

Respondent-employer is a nursing home with elderly residents.  

An employee is performing “employment services” when the employee is “doing

something that is generally required” by the employer.  Wallace v. West Fraser South, Inc., 365

Ark. 68, 225 S.W.3d 361 (2006).  The critical question is whether the interests of the employer

were being directly or indirectly advances by the employee at the time of the injury.  Whether an

employee was performing employment services within the course of employment depends on the

particular facts and circumstances of each case.  Moncus v. Billingsley Logging, 366 Ark. 383,

235 S.W.3d 877 (2006); Kimbell v. Association of Rehab Industry, 366 Ark. 297, 235 S.W.3d

499; Texarkana School District v. Conner, ___ Ark. ___, ___ S.W.3d __ (May 8, 2008).  

The evidence preponderates that the claimant was within the course and scope of her

employment at the time of the October 24, 2008, accidental injury.  Further, the claimant was in

the process of returning the dining room, after having taken a cigarette break, while waiting for

the of line employees, which had formed to complete documents and receive paychecks, to thin. 

The claimant had not received her paycheck nor had she clocked out at the time of her accidental

injury.  Further, the claimant had complete her smoke break and was returning to pick up her

paycheck at the mandatory meeting at the time of her accident.  The claimant has sustained her

burden of proof by a preponderance of the credible evidence that she sustained an accidental

injury to her left upper extremity arising out of and in the course of her employment with
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respondent-employer on October 24, 2008, at a time in which employment services were being

rendered.  Respondent had controverted this claim in its entirety.

Temporary Total Disability 

Temporary total disability is that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State Highway & Transportation Department

v. Breshears,727 Ark. 244, 613 S.W.2d 392 (1981).  The healing period is defined as that period

for healing of an injury which continues until the claimant is as far restored as the permanent

character of the injury will permit.  Whether an employee’s healing period has ended is a factual

determination.  Ketcher Roofing Co. v. Johnson, 50 Ark. App. 63, 901 S.W.2d 25 (1995).

In the instant claim, the evidence preponderates that the claimant has remained under

active medical treatment relative to the October 24, 2008, compensable accidental injury.  The

claimant has undergone surgery and physical therapy.  The claimant has not been released to

return to any type work by her treating physician, Dr. John Ball.  Indeed, at the time of the

claimant last visit to Dr. Ball of February 5, 2009, a release from work was issued specifically

directing the claimant to remain off work through her next scheduled visit of March 6, 2009.   

The claimant has sustained her burden of proof by a preponderance of the evidence that she has

remained within her healing period and totally incapacitated from engaging in gainful employment

since the occurrence of her injury.  Respondent has controverted this claim in its entirety. 

Medical Benefits

Ark. Code Ann. §11-9-508 (a), mandates that the employer provide reasonably necessary

medical benefits in connection with the injury sustained by the employee.  High Capacity

Products v. Moore, 61 Ark. App. 1, 962 S.W.2d 831 (1998).  In the instant claim, respondent
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directed the summoning of an ambulance which transported the claimant to the emergency room

of St. Bernards Medical Center.  Thereafter, the claimant’s medical treatment was directed by

emergency medical personnel, to include obtaining the orthopedic consultation with Dr. John Ball,

who performed surgery relative to the claimant’s left upper extremity injury and has remained the

primary treating physician relative to the October 24, 2008, compensable injury.  The evidence

preponderates that the medical treatment rendered to the claimant under the care of Dr. John Ball

and emergency medical personnel of St. Bernards Medical Center has been reasonably necessary

in connection with the treatment of the claimant’s October 24,2008, compensable injury. 

Respondent has controverted this claim in its entirety.

AWARD

Respondent is herein ordered and directed to pay to the claimant temporary total disability

benefits at the weekly rate of $327.00, for the period commencing October 25, 2008, and

continuing through the end of her healing period, a date to be determined.  Said sums accrued

shall be paid in lump with discount.

Respondent is further ordered and directed to pay all reasonably necessary and related

hospital, medical, nursing and other apparatus expenses arising out of and in connection with the

treatment of the claimant’s compensable injury of October 24, 2008, to include medical related

milage.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.
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Matters not addressed herein, to include permanency, are expressly reserved.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


