
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F807577

ALICE WOODS  CLAIMANT

S & B MULBERRY LODGE, LLC RESPONDENT

                                                       

FIRSTCOMP  INSURANCE COMPANY,         RESPONDENT
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OPINION FILED MAY 20, 2009

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in  Fort Smith,

Sebastian County, Arkansas.

Claimant pro se.         

Respondents represented by RANDY MURPHY, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on May 19, 2009,  in Fort Smith,

Arkansas.  This hearing was held as the result of a Motion to Dismiss, which was

filed by the respondents on April 2, 2009.  This Motion was made Commission’s

Exhibit No. 1.  The entire remainder of the Commission’s file was made

Commission’s Exhibit No. 2 and incorporated by reference in the transcript of the

current proceeding.  

Notice of the hearing on the respondents’ Motion was provided the claimant

by certified mail return receipt requested, as required by law.  A receipt was returned

to the Commission by the U. S. Post Office showing that delivery of the notice had

been accomplished at the claimant’s last known address on April 15, 2009.  The
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claimant has made no contact with the Commission and did not appear either in

person or by counsel, at the scheduled hearing on the respondents’ Motion. 

      DISCUSSION

   A review of the Commission’s file contains a FIRST REPORT OF INJURY

OR ILLNESS form that was completed by the respondents on August 4, 2008.  No

file date appears on this form to indicate when it was actually filed with this

Commission.  The Commission’s file further contains a form AR-2 with an attached

form AR-W that was completed by the respondents on August 7, 2008.  Again, there

is no file mark on these forms to indicate when they were filed actually with this

Commission.

On August 29, 2008, Daniel E. Wren wrote this Commission and advised that

he had been retained by the claimant to represent her in regard to this claim.  He

requested that all future correspondence be directed to him.  However, no AR-C form

appears to have been attached to this letter and no such form appears to have ever

been filed.   In this letter, Mr. Wren does not  make any claim on behalf of the

claimant for any particular benefits or request the Commission to take any action,

other than to note him as attorney of record.  In essence, this letter does not  meet

the definitional requirements for a “claim” as have been established by applicable

law.

In fact, the Commission’s file contains no written documents or

correspondence from either the claimant or any one acting on her behalf that would
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be sufficient to constitute a “claim” for workers’ compensation benefits, as that term

is defined by the Act and applicable case law.

 The only other documents contained in the Commission’s file from either the

claimant or any designated representative is the November 18, 2008 letter from Mr.

Wren, where he requests that he be removed as attorney of record for the claimant

and advising that he was not claiming or retaining any lien in his matter.  By order of

the Full Commission, dated January 26, 2009, Mr. Wren was relieved as the

claimant’s attorney of record.  

Subsequent to Mr. Wren requesting to be relieved as the claimant’s attorney

of record, the claimant has had absolutely no  written contact with this Commission.

In fact, a review of the Commission’s file fails to reveal that the claimant has ever

made a claim for benefits with this Commission.  She also failed to respond to Mr.

Wren’s request to withdraw, or the respondents’ Motion to Dismiss. 

          The respondents’ Motion to dismiss this claim would appear to be pointless,

as it is my opinion  that the claimant has never actually made any “claim” for benefits

with this Commission.  However, in light of the possibility that the correspondence

from Mr. Wren might be interpreted as constituting a “claim”, I find that the

respondents’ are entitled to have a ruling on their Motion. In the event that the

claimant may have made a “claim” for benefits in this case, this claim would have

been made in August of  2008.  Clearly, no action has been taken by the claimant to

pursue such a claim since that time.  Therefore, the respondents’ Motion is well
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taken.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. The claimant has taken no action to pursue any claim for

workers’ compensation benefits from the respondents,

since at least August of 2008.  In fact, the evidence fails to

prove that the claimant has actually made a claim with this

Commission for  any benefits in addition to any benefits

that may have been voluntarily paid by the respondents. 

ORDER

Based upon my foregoing findings, I hold that the respondents’ Motion should

be and hereby is granted.  This claim is dismissed for lack of prosecution on the part

of the claimant.  This dismissal is without prejudice to the claimant’s right to file a

claim with this Commission for benefits under the Workers’ Compensation Act for

any injury sustained while she was in the employ of the respondents, within the time

period allotted by Ark. Code . §11-9-702.

IT IS SO ORDERED.   

                                                                                      

                                       MICHAEL L. ELLIG
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                                   ADMINISTRATIVE LAW JUDGE


