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STATEMENT OF THE CASE

On November 4, 2008, the above-captioned claim was heard in Batesville,

Arkansas.  A pre-hearing conference took place on November 26, 2007.  A prehearing

order entered that same day pursuant to the conference was admitted without objection

as Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations,

issues, and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the addition of a third stipulation, they are as follows:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/carrier relationship existed on January 29, 2008,

when Claimant allegedly sustained an injury.

3. Claimant’s average weekly wage was $169.80, giving her a temporary total

disability rate of $180.00 and a permanent partial disability rate of $154.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They are as follows:

1. Whether Claimant sustained a compensable injury.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits.

4. Whether Claimant is entitled to permanent partial disability benefits.

5. Whether Claimant is entitled to vocational rehabilitation.

6. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

The contentions of the parties are as follows:

Claimant:

1. Claimant contends she sustained a compensable injury on January 29, 2008

while employed by Wendy’s Old Fashioned Hamburgers and as a result of

this injury, she became temporarily totally and permanent partially disabled,

and is entitled to compensation for same.  Claimant contends she is entitled

to attorney’s fees, rehabilitation, outstanding medical, and future medical

expenses.



Wood - Claim No. F801722 3

Respondents:

1. Respondents contend that this claim was denied.  Claimant was not

performing employment services at the time of her accident.  She had

clocked out for the day and went to give the manager a hug.  After the hug,

Claimant slipped and allegedly injured her left knee.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that she

sustained a compensable injury on January 29, 2008 because she was not

performing employment services at the time of her fall.

CASE IN CHIEF

Summary of Evidence

Three witnesses testified at the hearing:  Claimant, Matthew Jackson and Chelsea

Cooper.
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In addition to the prehearing order discussed above, also admitted into evidence in

this case was Claimant’s Exhibit 1, a compilation of her medical bills, consisting of 13

pages; Claimant’s Exhibit 2, a compilation of her medical records, consisting of a one-page

index and 20 numbered pages thereafter; Claimant’s Exhibit 3, another compilation of her

medical records, consisting of a one-page index and 15 numbered pages thereafter; and

Claimant’s Exhibit 4, Claimant’s progress notes from White River Medical Center,

consisting of a one-page index and 14 numbered pages thereafter.

Testimony

Danielle Wood.  Claimant testified that as of January 29, 2008, she had worked for

Respondent Wendy’s for approximately 15 months, where she was a crew trainer.  On that

date, she worked a shift from 7:00 a.m. to 4:00 p.m.  At the end of her shift, she clocked

out and left the restaurant building through the back door, as she had been instructed.  The

co-manager told her on her first day on the job to enter and leave from this door.  Only

employees used the rear entrance, and they all did so.  At approximately 5:00 p.m. on the

29th, she was asked to return to the restaurant.  Claimant did so and worked a shift at the

drive-through window.  At 8:00 p.m., she walked to the sole cash register at the front

counter to clock out.  According to her testimony, after she clocked out, the following

occurred:  “I took probably two steps.  I went to give the manager of the shift, Delilah

Stroud, a hug.  And as soon as I stepped back to head towards the designated, you know,

leaving door, I fell.”  Stroud was approximately three feet from the register, in front of the

Frosty machine, leaning on the counter at the time of their encounter.  Claimant stated that

to leave the store via the rear door, one had to walk past Stroud’s station.  She stopped
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to give Stroud a one-armed embrace and fell when she stepped back after doing so.  The

area in question was open only to employees.

Claimant stated that her fall was caused by her slipping.  Water and grease were

on the floor, and other people had slipped there before.  There is a ceiling leak over the

area, and moisture escapes from a refrigerated area under the counter there.  In addition,

the area where Claimant fell has a drain that is clogged with grease.  The area had not

been mopped since the restaurant had been opened that morning.  The floor often had

dropped food pieces, such as pickles and french fries on it; but Claimant was not sure if

that caused her to slip.  She had been wearing new shoes that are part of her Wendy’s

uniform.

She testified that the fall caused her to dislocate her knee.  The tendons and

ligaments in the joint were torn.  Claimant was transported by ambulance to the hospital,

where personnel unsuccessfully attempted to put her kneecap back in place.  Currently,

she is undergoing therapy because the knee is not healing properly.

Claimant stated that she attempted to return to work on May 15, 2008, but fell next

to the rear door of the restaurant.  Someone had left the rear door open during a rain, and

the floor was wet.  While her knee hurt as a result, she primarily injured her shoulder.

However, she testified that her shoulder has healed, and that she has not filed a workers’

compensation claim in connection with this alleged incident.

Under further questioning from her counsel, Claimant stated that the walkway by the

Frosty machine was approximately two feet wide, and that for two people to pass, they had

to do so while facing each other.  She believed that no aspect of hugging Stroud caused

her to fall; she would have fallen regardless.
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When questioned by Respondents, Claimant testified that to exit through the rear

door of the restaurant, one has to walk through the kitchen, past the grill, sandwich station,

front side register, freezer, office, buns, and pails.  She stated that after she clocked out,

she was at the maximum distance from the rear door.  The Frosty machine  is on the wall

behind the counter.

Claimant stated that she is responsible for her uniform and dons it at home before

she goes to work.  The cash register is the time-keeper.  To clock out, one must type in his

or her Social Security number and press the clock-out button twice.  The register then

prints a receipt.  The process works the same way when an employee clocks in.  Once an

employee clocks out, his or her duties are over for the shift.  While at times an employee

may be asked to do something on the way out that is job-related, on this occasion Claimant

was not requested to perform any such duties.

Claimant testified that Stroud was her “best friend,” and that it was not customary

for her otherwise to hug her manager.  Based upon the length of her walk to the door and

the width of the walkway, she stated that she could have hugged everyone in the kitchen

on her way out.  When describing what had occurred immediately prior to the fall, Claimant

stated:

Well, our store–like I said, it’s really old.  There’s not a whole lot of room.
Two people can hardly walk by each other.  I had not even taken a full step
back.  I mean all I had to do was turn and go.  And as soon as I stepped
back and was going to just pivot, you know, my foot slipped and I fell.

She stated that she “just went a[nd] gave her a little side hug.”  Claimant denied that

but for the hug, she would not have been where she was at the time of the fall.  According
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to her, that spot is “on the path to the back door.”  She admitted that she was aware that

the floor always has a slippery substance on it.

Claimant was off work after the fall until May 15, 2008.  She did not work anywhere

else, nor have other income coming in, during this period.  When she returned to work, she

did so at light duty.  But she contacted her physician because she was unable to stand for

the requisite amount of time, and within a couple weeks after resuming work, she was no

longer allowed to use a bar stool.

The second alleged fall took place two and one-half months after the first.  Claimant

stated that she only missed one shift of work because of it.  She went to the hospital, and

assumes that the visit was covered under workers’ compensation.

Claimant testified that she no longer works at Wendy’s.  She was written up for the

theft of $69.00 from a cash register and for engaging in an improper call-in procedure.

Thereafter, she resigned.

Under questioning from me, Claimant stated that at the time of the hug, Stroud was

leaning against the Frosty machine, with her right arm resting on top of it.  Using the Frosty

machine was not Stroud’s assignment; that duty is assigned to the operators of the front

and drive-through register operators.  Claimant gave Stroud a hug with her right arm, and

Stroud used her left arm to reciprocate.  She fell and landed on her left side; her right hand

struck the sandwich board in the process.

With respect to the May 15, 2008 fall, she testified that the incident did not result in

her knee being injured any further.

Claimant testified that she is not aware of any policy concerning whether an

employee must immediately exit the restaurant once he or she has clocked out.  In fact,
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it is common for employees to hang out for a couple of hours, eating and waiting for

another employee to finish his or her shift, after clocking out.  When this has occurred, the

employees who remain after the clock have stayed behind the counter.

Matthew Jackson.  Called by Claimant, Jackson testified that he has worked for

Wendy’s for approximately two years.  He was present in the restaurant when Claimant fell

on January 29, 2008.  His testimony reflects that he witnessed the following:

What I saw was at eight o’clock when she left, she walked right by me
because I was right there on the front cash register . . . As she was leaving,
she gave Delilah a hug, and as soon as she let Delilah go, I mean, she just
fell instantly.  It happened so fast, it really did.

At the time of the fall, she was approximately six feet away from Jackson.  Claimant did not

turn to face Stroud when hugging her; she simply “paused for a complete second, just to

give her a hug bye and as soon as that happened,” she fell.  He described her falling

forward, landing face down on her knee.

Jackson stated that in order for Claimant to leave the restaurant, she had to pass

by Stroud.  The policy of Wendy’s is that employees are to clock out at the end of the shift

and use the rear entrance.  To go this route, one must pass the Frosty machine on the

right and the sandwich board on the left.  The walkway space at this point is no more than

two feet in width.  While he has never been asked to perform a work-related duty after

clocking out, Jackson had witnessed the district manager asking other employees to do so.

On the night of the fall, however, Claimant had not been given any duties to handle after

clocking out.  He confirmed Claimant’s testimony that the area in front of the Frosty

machine is always slippery due to a leaky ceiling, grease from spilled food, and a clogged

drain in the floor.
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Under questioning from Respondents, Jackson testified that Claimant had to change

her foot work or steps in some way in order to go over and hug Stroud.  Then, in the

process of redirecting her steps toward the back, Claimant fell.

But when questioned further from Claimant, Jackson changed his story to state that

he was not aware of whether her foot work changed or not that the time she went to hug

Stroud.  He estimated that because of where Stroud was standing, Claimant had less than

one foot of maneuvering room between her and the sandwich board.

When questioned by me, Jackson testified that he was only a crew member at

Wendy’s and that the reason why he witnessed the hug and the fall was that at the time,

no one was waiting in line to order food from him.

Chelsea Cooper.  Called by Claimant, Cooper testified that she is Claimant’s sister.

The two worked together at Wendy’s.  She was on duty when Claimant fell on January 29,

2008, but she did not witness the fall.  Cooper was working in the freezer in the back of the

restaurant when she heard a scream.  She saw Claimant on the floor, with her knee twisted

underneath her.  Cooper called for an ambulance.  After the ambulance left with Claimant,

the manager had a crew member sweep the floor.  Cooper testified that the floor in the

area was always greasy, and that Claimant’s clothing was covered in grease after the fall.

When questioned by me, Cooper stated that Claimant’s purse had fallen as well and

had apparently protected her head.  She was lying on her left side on the floor.

Under questioning from Respondents, Cooper testified that there is no designated

place to store purses, but that one location was under the front cash register.  Normally,

a worker upon clocking out would reach underneath the register, retrieve her purse, and

carry it on her shoulder on the way out.
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Under further questioning from me, Cooper stated that her sister normally kept her

purse under the front register.  Her purse was a small black one, and Cooper was unsure

if it had a shoulder strap.

Records

Claimant’s Exhibit 1.  This exhibit is comprised of the statements from medical

providers for services that Claimant contends were rendered by White River Medical

Center, Vital Link, Inc., and Dr. Jeffrey Angel in connection with the treatment of her knee

injury as a result of the January 29, 2008 fall.

Claimant’s Exhibits 2, 3 and 4.  These exhibits are comprised of Claimant’s medical

records in connection with her treatment.  X-rays taken on the date of the fall at White

River Medical Center reflect interval reduction of the patella and a small effusion in the

suprapatellar region.  She was diagnosed as having a left patellar dislocation, placed in a

brace, and prescribed pain medication.

She saw Dr. Angel on February 4, 2008 and presented with “huge effusion.”  Angel

recommended an MRI, which was performed that next day and showed patellar lateral

subluxation with effusion, a medial tear with a fragment off of the patella, and a contusion

of the lateral femoral condyle with possible loose body in the lateral gutter.

Dr. Angel operated on Claimant on February 7, 2008, performing a left knee patellar

stabilization with extensor realignment, along with a left knee arthroscopic lateral release.

His pre and post-operative diagnosis was closed dislocation of the left patella. Angel

recommended post-operative physical therapy, which Claimant underwent and completed

on May 14, 2008.  That day, Dr. Angel stated that she could return to light duty, using a

stool, for two weeks, and then return to regular duty.
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ADJUDICATION

A. Compensability

Claimant has contended that on January 29, 2008, she sustained a compensable

injury to her left knee when she fell in the Wendy’s restaurant where she was employed.

Respondents have countered that her injury did not arise out of and in the course of her

employment, and that she was not performing employment-related services at the time of

the fall.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Repl. 2002), which the I find applies

to the analysis of Claimant’s alleged injury, defines “compensable injury":

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Repl. 2002).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.
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Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  The term

“preponderance of the evidence” does not mean preponderance in amount, but implies an

overbalancing in weight.  Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

After careful analysis of the facts of this case, and in light of the applicable law, I find

that Claimant has not met her burden of proving that she sustained a compensable left knee

injury.  It is clear that the medical evidence, supported by objective findings, shows that she

sustained a dislocated left patella on January 29, 2008.  There was documented internal

harm to the body as a result of the injury.  The injury was accidental in that it was due to a

specific incident identifiable by time or place of occurrence–the fall she suffered after her

shift ended.

As to whether the knee injury arose out of and in the course of her employment at

Wendy’s, and whether she was performing employment-related services at the time,

Respondents have contended that Claimant “had clocked out for the day and went to give

the manager a hug.  After the hug, Claimant slipped and allegedly injured her left knee.”
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As Respondents have pointed out, a compensable injury does not include one

suffered when employment services are not being performed.  Ark. Code Ann. § 11-9-

102(4)(B)(iii).  See Parker v. Comcast Cable Corp., 100 Ark. App. 400, ___ S.W.3d ___

(Ark. App. Dec. 5, 2007).  Employment services are being performed when the employee

is engaged in an activity that is generally required by the performer.  Dairy Farmers of

America, Inc. v. Coker, 98 Ark. App. 400, 255 S.W.3d 905 (2007).  The Commission

employs the same test to determine whether an employee is performing employment

services as it does when determining whether an employee is acting within the scope and

course of his employment.  Pifer v. Single Source Transp., 347 Ark. 851, 69 S.W.2d 1

(2002).  The question is whether the injury happened within the time and space boundaries

of the employment, when the employee was carrying out the employer’s purpose or

advancing the employer’s interest, directly or indirectly.  Id.

The evidence in this case unquestionably shows that Wendy’s employees were

required to enter and leave the establishment through the rear door.  Claimant testified that

the co-manager instructed her on her first day on the job that she was to do this.  Jackson

corroborated this, stating that such was the policy.

Notwithstanding the fact that at the fall Claimant was off the clock, her injury may

nonetheless be compensable if at the time of the occurrence in question, she was, as

discussed in Pifer, supra, advancing the employer’s interest or carrying out the employer’s

purpose.  I find that prior to her deviation to hug Stroud, Claimant was performing

employment services by exiting at the point mandated by Wendy’s.  See Caffey v. Sanyo

Mfg. Corp., 85 Ark. 342, 154 S.W.3d 274 (2004).  See also Pifer and Coker, supra.
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What remains to be determined, however, is whether Claimant’s hugging of Delilah

Stroud, the manager, somehow places Claimant outside the performance of employment

services at the time of the fall.  At the outset, it is clear that had the fall taken place while

hug was occurring, it would not be compensable.  Certainly such an act fell outside

Claimant’s duties.  She testified that Stroud and she were friends.

But did Claimant fall while hugging Stroud?  The evidence does not show this.  All

testimony, and even Respondents’ contention, was that the fall occurred after the hug.

Claimant and Jackson testified to this.  Moreover, that this was the case is perhaps best

illustrated by what did not occur:  when Claimant fell, Stroud was not pulled down with her.

Likewise, Stroud did not catch her and prevent the fall.  Claimant was working her way to

the rear door to exit the building, per company policy, when she encountered Stroud, her

boss and friend.  Stroud was leaning against the Frosty machine on Claimant’s right.  As

Claimant and Jackson testified, the space between that machine and the sandwich board,

which was on Claimant’s right, was only approximately two feet.  Per the testimony of

Claimant, the embrace consisted of Claimant placing her right arm around Stroud and

Stroud placing her left arm around Claimant.  To accomplish this “side hug,” assuming that

Stroud did not change her position, Claimant had to twist in a counter-clockwise direction.

Prior to the encounter, Claimant would have been perpendicular to Stroud.  Once the hug

was over,  Claimant would had to have twisted her body in a clockwise direction to resume

her journey to the rear door.  This comports with Claimant’s testimony:  “I had not even

taken a full step back.  I mean all I had to do was turn and go.  And as soon as I stepped

back and was going to just pivot, you know, my foot slipped and I fell.”  Moreover, Jackson

initially testified that Claimant had to modify her steps in some way to go to hug Stroud.
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The evidence shows that while at the time she fell, Claimant has ceased hugging

Stroud, she had not resumed her journey to depart the premises by the mandated rear

door.  She had stepped back from Stroud to pivot to continue through the kitchen when she

fell.  Claimant was thus not “back on the beam,” but was instead still on the deviation.

Hence, she was not performing employment services at the crucial point.  See Skelton v.

Washington Reg. Med. Ctr., 2002 AWCC 59, Claim No F011984 (Full Commission Opinion

filed March 7, 2002), aff’d , 81 Ark. App. xxii (2003)(unpublished).  Claimant has not proven

by a preponderance of the evidence that her left knee injury is a compensable one.  The

fall occurred outside the course and scope of her employment at Wendy’s.

B. Balance of Issues

Because Claimant has not proven by a preponderance of the evidence that she

incurred a compensable injury, the balance of the issues–whether she is entitled to

reasonable and necessary medical treatment, temporary total disability benefits,

permanent partial disability benefits, vocational rehabilitation and a controverted attorney’s

fee–are moot and will not be addressed.

CONCLUSION

Claimant bears the burden of proving by a preponderance of the evidence that her

alleged injury is compensable.  She has been unable to do this.  Therefore, her claim must

be, and hereby is, denied and dismissed.
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IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


