
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F808615 (09/13/06)
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Submitted on the record before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on
December 19, 2008, at Little Rock, Pulaski County, Arkansas.

Claimant represented by the HONORABLE M. SCOTT WILLHITE, Attorney at Law,
Jonesboro, Arkansas.

Respondent represented by the HONORABLE BILL H. WALMSLEY, Attorney at Law,
Batesville, Arkansas.

STATEMENT OF THE CASE

The present claim is submitted on the record, consisting of the parties’ Responses to the

Pre-hearing Questionnaire, the oral deposition of the claimant, stipulations, the Pre-hearing

Order/Briefing Schedule, and briefs of the parties, regarding the issue of jurisdiction of the

Arkansas Workers’ Compensation Commission. 

DISCUSSION

Tommy J. Wilson, the claimant, with a date of birth of February 16, 1945, commenced

his employment with respondent-employer on March 9, 2000, as an over-the-road truck driver. 

While the Claimant entered the 11th grade he did not complete same. Claimant attended and
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completed a 10-week  a small engine repair school in Paragould, Arkansas, however he did not

complete an auto body and fender repair school that he attended in Sikeston, Missouri.

While the claimant was born in Bridgman, Michigan, he lived in Caldwell, Missouri until

he was 19 or 20 years of age.  After getting married, claimant moved to Paragould, Arkansas,

where he has lived for 40 to 45 years.  The claimant has been a truck driver for 31 years and

possesses a Arkansas commercial drivers license.  The claimant’s family doctor is and has always

been located in Paragould.     

Prior to his employment by respondent claimant drove for MDR for 18 years, until it went

out of business.  Claimant explained, regarding the afore:

Well, no that wasn’t.  Someone bought them out, and they was
telling me about Emerson.  They’d tried to get me to go to Emerson of
15 years; and I should have done it, but I didn’t.

I had two brother-in-laws that worked at Emerson, and they said
Emerson was a good company.  What happened is they sold out.

They [MDR] sold out to Priority, and it wasn’t the same thing.
Things was getting turned around and this and that, and I finally just - 
me and one of the owners got into it about pay, but I didn’t say nothing
about nothing to nobody. (CX. #2, p. 9-10). 

Regarding his prior health history, the claimant underwent surgery relative to his thyroid

which required a period of hospitalization in excess of ten years previously.  More recently,

claimant was hospitalized for COPD/emphysema.  The claimant’s only other hospitalization that

the claimant has had also grew out of his breathing difficulty with the COPD/emphysema. 

Overall, the claimant has been hospitalized three (3) time relative to his breathing difficulty over

the past 15 to 20 years.  

Claimant denies having any “radical pains or anything like that” relative to his back prior
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to the September 16, 2006, accident.  Claimant’s testimony reflects that any prior complaints

regarding his back were limited to a pulled muscles, however did not entail medical treatment by

a physician.  Likewise, claimant maintains that he had never received medical treatment relative

to his neck prior to the September 16, 2006, accident.  

Claimant received thee (3) weeks of workers’ compensation indemnity benefits as a result

of an injury received in an accident while employed by MDR.  Claimant’s testimony reflects that

MDR was based in Jonesboro, Arkansas, and, as such he assumed the workers’ compensation

checks were from Arkansas.

In seeking his job with respondent, claimant testified that he called the office in St. Louis,

Missouri and spoke with appropriate personnel, either Mr. Patterson or Mr. Pitzenberger. 

Claimant also completed an employment application, which he mailed back to St. Louis. 

Claimant further testified regarding the employment process:

They set me up to go through orientation and told me to be
in St. Louis at such and such date.  I went up there and went through 
this one day, and they got me a motel room.  I stayed until the next
day, and they sent me back to the house the next day at dinner. 
(CX. #1, p. 15-16).

Claimant testified that he was hired in St. Louis.  Claimant was living in Paragould area,

approximately three to four miles from the Missouri state line at the time he applied for the job

with respondent.   

Following his employment by respondent, claimant testified that he called in to St. Louis

where his dispatch was located to get his job assignments.  Claimant picked his initial truck at

Penske, a vehicle rental company, in Paragould.  Regarding the initial vehicle, claimant

explained that respondent leased its vehicles from Penske.  The testimony of the claimant reflects
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that the truck that he was injured in on September 16, 2006, had been obtained from the Emerson

facility in the St. Louis area - Earth City.  The trucks utilized by the claimant in the discharge of

his employment duties with respondent were serviced at the Penske facility in Paragould.  When

the claimant came in off the road and was off work his truck was returned to Penske in

Paragould.  

Claimant testified that his supervisor is Tom Randazzo, who is located in St. Louis.  With

respect to the presence of any Emerson Electric trucking facilities in Paragould, claimant

responded that the drivers put their trailers at respondent’s plant.  Claimant confirmed that the

extent of his contact with respondent’s plant in Paragould was picking up loads from there from

time to time.   Claimant picks up a load at the Paragould plant of respondent “just about every

week”, which is where most of his loads come from. Claimant asserts that 98% of the time he

pick up his loads at the Emerson facility in Paragould.

Claimant’s testimony reflects that in Arkansas he drop off loads in Paragould and Searcy. 

Regarding the percentage of loads that he pick up which are dropped off in Arkansas, claimant

testified:

A lot of times we’ll get one here and take it to Laredo or 
something.  Then we’ll get one when we come back and take it to
Southhaven, Mississippi, and sometimes we’ll get one in Southheaven
and bring it back to Paragould.  At the end of the week, we’re back in
Paragould; and we either bring something in or we’ll dead head with a 
trailer. (CX. #2, p. 23).

Claimant estimates that he drives 4,500 to 5,000 miles per week in his employment with

respondent.  Claimant concedes that a majority of his destinations are outside the state of

Arkansas, as well as his pick-up points.  Claimant acknowledged that he is subject to driving
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over the entire 48 states and Canada in his employment with respondent.  In September 2006, the

claimant’s average weekly wage in the employment of respondent was $980.33, based on the

miles driven per week. The claimant is paid weekly by check out of St. Louis via direct deposit.

The claimant was injured as a result of a fall suffered on September 13, 2006, in

Carterville, Georgia while within the course and scope of his employment, and received medical

treatment in connection with same in Decatur, Alabama, approximately three hours from the

accident site.  At the time of the accident the claimant was operating the vehicle with a co-driver,

Timothy Malone.  Regarding his co-driver and the mechanism of the accident, claimant’s

testimony reflects:

Timothy Malone.  He said, “Well, I’ll just pull over here, and
we’ll go in and ask about it.”  I said, “Well, I need to get me a soda 
anyhow.”  So when I started to get out - [passenger side].

And when I was getting out, something slipped; and when it did,
I’m laying on my back.  What it done, it hit on my shoulders first and 
throwed my neck forward; but I didn’t know at the time that it knocked
me out.  I thought it probably did for a second or two, but he said it done
it for more than - two or three minutes, something like that.

He come around there and picked me up.  Then he let me go; and
when he did, I was going back down and grabbing.  So he grabbed me
again and held me up there until I got - 

*       *       *

Yeah.  I was grabbing on him.  So when he seen what was 
happening, he grabbed me again and held me up.  Then I sorta stood on
the steps or leaned up against the truck, and I stayed there until I got my
equilibrium back.  (Indicating) I just had a little scrape right there, a 
little old bloody spot. 

Yeah, and I just wiped it off with a piece of paper and put something
around it.  The first I remember thinking was that I’d hurt myself.  I don’t
remember if I could move, but I remember saying that to myself; but when
I got up, everything seemed like it was okay.  I seemed like I was doing
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good.  So I just went on to bed [sleeper in the truck].

Then when we got to Decatur, Alabama, I got out.

About three to four hours.  Then he said, “My god.”  I said, 
“what’s wrong?”  He said, “Look at your elbow.”  I turned that up and -
have you ever seen a big old red eggplant?  That’s what it looked like.
(CX. #1, p. 28-30).

As a consequence of the swelling in his left arm, the claimant sought medical treatment at the

Decatur area hospital.  Claimant noted that he was also hurting in his low back and neck, which

he attributed to the accidental fall, however the attending medical provider declined to render

treatment for same.  Claimant was informed by the attending Alabama physician that he could

continue driving.  The testimony of the claimant reflects that the reason he sought further medical

treatment in Paragould was because his left elbow became infected.  The testimony of the

claimant reflects that it was his recollection that at the time of the September 13, 2006, accidental

fall he was en route to Paragould.

After being seen by the physician at Parkway Medical Center in Alabama relative to the

September 13, 2006, injury, the claimant was next seen by Dr. Mack Shotts in Paragould on

September 25, 2006.  Claimant testified that he relayed a history of his neck and low back

complaints to Dr. Shotts in addition to the left elbow complaint.  The testimony of the claimant

reflects that problems with his low back and left elbow resolved.  The claimant’s testimony

reflects that while the stiffness in his neck is such that when he would turn he had to turn his

whole body, it did not prevent him from working.  

Claimant underwent a CAT scan subsequent to an August 11, 2008, visit to Dr. Hollis,

his family physician, ,relative to his neck, subsequent to the September 13, 2006, accidental fall
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due to left-sided neck pain. Claimant asserts that other than the afore diagnostic study he has not

had any further treatment regarding his neck.  Claimant acknowledged that limitations were

placed on his physical activities, to include no lifting or pulling, however he has perform those

activities in order to discharge his employment duties.  With respect to his present symptoms

attributable to the September 13, 2005, accidental fall, claimant testified:

Just neck pains and stiffness.  (Indicating) When I turn - a lot of
times I can turn, but I have to go with my whole body.  Then sometimes
- I ain’t got no brace on it or nothing like that, but I thought about putting
one on there one time when it got so tired.  (Indicating) I can turn it, and
he said he didn’t know how I was turning my neck and moving it at all.
(CX. #2, p. 39).

The testimony of the claimant reflects that while he is physically capable of turning his

head from shoulder to shoulder and moving it up and down, the activities causes pain in the back

of his neck.  The claimant describes the pain as being in the area from the shoulder level of the

neck up towards the head and behind the left ear.

The claimant did not make a claim for the workers’ compensation carrier to pay any of

the bill relative to his treatment under care of Dr. Hollis for his neck complaint, but instead filed

same with his health insurance carrier.  Claimant explained, regarding the afore:

No, sir, I didn’t.  I had no idea that - I figured it would have
probably done been lapsed by then. (CX. #2, p. 42).

Regarding the basis for the present claim, claimant testified that he really believes that he needs

further medical treatment relative to his neck in order to avoid further problems with his left arm. 

Claimant’s testimony reflects that his group health insurance provider is Blue Cross/Blue Shield

of Alabama.

Claimant testified that he file taxes as the end of the year in Arkansas, where he pays
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income tax.  With respect to the milage which serves as the basis for his earnings in the

employment of respondent, claimant asserts the same begins from the Emerson facility in

Paragould, Arkansas:

Yes, sir.  We pick up our load there, and we’re gone.  Now if
they tell me to go to Lexington, Tennessee, I start - from when I leave 
there to Lexington is 151 miles.  That’s what I get paid for going to
Lexington, Tennessee from Paragould. 

*       *       *

From my house to Penske is about three miles, and I take my
own car or truck or my wife takes me.  Then I get in the truck there
at Penske and go over and pick up a trailer and go.  (CX #2, p. 44-45).

The testimony of the claimant reflects that ninety percent of the time or more, he picks up his

first loaded trailer at the Emerson Electric plant in Paragould.

In addition to submitting responsive filings to the pre-hearing questionnaires, the parties

have complied stipulations and submitted briefs regarding the singular issue of jurisdiction of the

Arkansas Workers’ Compensation Commission relative to the present claim.  After a thorough

consideration of all of the evidence in this record, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of the present 

claim, growing out of the claimant’s accidental injury of September 13, 2006, which occurred in

or near Carterville, Georgia.

CONCLUSIONS

The claimant was an employee of respondent on September 13, 2006, when he sustained

an accidental injury within the course and scope of his employment.  The respondent filed a First
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Report of Injury with the State of Missouri on September 18, 2006, regarding the September 13,

2006, injury of the claimant.  On August 25, 2008, the claimant completed a Form AR-C, Claim

for Compensation, and filed same with the Arkansas Workers’ Compensation Commission on

August 29, 2008.  

The parties have entered stipulations which reflect that at the time of his employment by

respondent on or about March 9, 2000, and at the time of his injury of September 13, 2006, the

claimant was a resident of Greene County, Arkansas.  The stipulations reflect that the claimant’s

commercial drivers license is issued by the State of Arkansas, where the claimant pays State

Income taxes.  The claimant is employed by respondent as a truck driver.  Further, the

stipulations reflect that the contract of hire between the claimant and respondent was entered into

in the State of Missouri, where the claimant underwent employment orientation. 

The stipulations further reflect that the vast majority of the time claimant picks up his

tractor at the Penske Rentals in Paragould, Arkansas, and picks up or drops off his trailer at the

Emerson Electric Plant, also located in Paragould, Arkansas.  While the claimant is subject to

travel in all the lower 48 states and Canada, the majority of his driving in the employment of

respondent is in Arkansas, Texas, Tennessee, Ohio, Iowa, Georgia, and Alabama.  The claimant

returns home to Paragould, Arkansas each weekend.  The majority of the claimant’s pick-up

points are outside of Arkansas, as are his destination point; however the claimant does not know

whether a majority of the miles he drives is outside the State of Arkansas.  Finally, the parties

stipulated that the claimant’s payroll check come from Missouri and that his group insurance is

through Blue Cross/Blue Shield of Alabama.

The claimant sustained an injury within the course and scope of his employment on
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September 13, 2006, in Georgia, and received his first medical treatment relative to same on

September 14, in Alabama.  As noted above, respondent filed a First Report of Injury with the

State of Missouri regarding the claimant’s September 13, 2006, injury on September 18, 2006.

While the claimant’s initial medical treatment relative to the September 13, 2006,

compensable injury was had at Parkway Medical Center in Decatur, Alabama, following his

return to his Greene County, Arkansas residence, he was seen by respondent’s designated

medical provider, Dr. Mack Shotts, at Paragould Doctors’ Clinic on September 25, 2006, for

treatment relative to the left elbow injury.  The claimant’s family physician is also located in

Paragould, Arkansas.

Jurisdiction 

Ark. Code Ann. §11-9-707, provides in pertinent part:

In any proceeding for the enforcement of a claim for 
compensation, the following prima facie presumptions shall exist:

(1)   That the Workers’ Compensation Commission has 
jurisdiction;

The presumption may be factually rebutted.  Baker v. Frozen Food Express, 336 Ark. 451, 987

S.W.2d 658 (1999).  In its recent ruling the Arkansas Supreme Court in Williams v. Johnson

Custom Homes, et al. Supreme Court No. 07-1101, October 23, 2008,  reiterated that the law is

well settled that all states having a legitimate interest in the injury have the right to apply their

own diverse workers’ compensation rules and standards, either separately, simultaneously, or

successively.  Mo. City Stone, Inc. v. Peters, 257 Ark. 917, 521 S.W.2d 58 (1975).

The evidence in the present claim establishes by a  preponderance the presence sufficient

contacts and ties to the State of Arkansas to establish jurisdiction of the Arkansas Workers’
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Compensation Commission.  The claimant is and was at the time the employment relationship

was established a resident of Greene County, Arkansas.  The claimant was also a resident

Paragould, Greene County, Arkansas at the time he sustained the September 13, 2006, work-

related accidental injury in the State of Georgia.  Respondent maintains a plant in Paragould,

Greene County, Arkansas, from which the vast majority of the claimant’s pick ups or drop offs of

his trailer was made.  Additionally, the claimant picked up his tractor, which was leased by

respondent, from the Penske Rentals in Paragould, Greene County, Arkansas.

The evidence further reflects that the claimant, who performed the job duties of a over-

the-road truck driver for respondent, has a commercial drivers’ license (CDL) issued by the State

of Arkansas.  The claimant’s family physician is located in Paragould, Greene County, Arkansas. 

Further, the evidence reflects that respondent has a designated medical provider, Dr. Mack

Shotts, in Paragould, Greene County, Arkansas, for its employees’ work-related injuries.  The

claimant pays State Income taxes in Arkansas.  The claimant returns home to Paragould,

Arkansas each weekend.

It is undisputed that the contract of hire between the claimant and respondent was entered

in State of Missouri, and that the claimant underwent employment orientation from respondent in

the State of Missouri.  Further, claimant received all of his driving assignments for a dispatcher

in State of Missouri, where his supervisor was also located.  The claimant is paid by payroll

check from Missouri, and his group health insurance is through Blue Cross/Blue Shield of

Alabama.  

The injury which serves as basis for the present claim occurred in the State of Georgia on

September 13, 2006.  Claimant received medical treatment regarding the afore on September 14,
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2006, in Alabama.  While respondent filed a First Report of Injury relative to the claimant’s

September 13, 2006, injury on September 18, 2006, with the State of Missouri, there is no

evidence in the record to reflect that the parties expressly adopted the statutes of the Missouri in

the contract to control the filing of the workers’ compensation claim.

While both the State of Missouri and the State of Arkansas have sufficient contacts and

ties with the present claim to exercise jurisdiction, the evidence preponderates that the quality of

the ties to this claim with the State of Arkansas is superior.  The claimant is a long-time resident

of the Greene County, Arkansas area.  Respondent maintains a facility in Paragould and has in

place a designated medical provider for employees sustaining work-relate injuries in Paragould. 

The claimant is in Paragould each weekend.  The claimant picks up his vehicle, tractor, from

Penske Rental in Paragould, Arkansas.  The claimant also picks up and drops off his trailer at the

respondent facility, Emerson Electric Plant, in Paragould, Arkansas.

The claimant has sustained his burden of proof by a preponderance of the evidence that

the Arkansas Workers’ Compensation Commission has jurisdiction of the claim which arose out

of and in the course of his employment with on September 13, 2006.  The claimant may pursue

his claim for additional workers’ compensation benefits before the Arkansas Workers’

Compensation growing out of the September 13, 2006, work-related accident.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE    

   

        


