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ISSUES

A hearing was conducted to determine the claimant’s entitlement to additional temporary

total disability benefits, rehabilitation benefits, medical expenses and attorney’s fees.

At issue is the duration of the claimant’s healing period pursuant to Ark. Code Ann. §11-9-

102(F); whether or not the claimant is entitled to rehabilitation benefits pursuant to Ark. Code Ann.

§11-9-505(a); and whether or not the claimant is entitled to additional medical treatment pursuant

to Ark. Code Ann. §11-9-508.  All other issues are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on November 14, 2007

at which time the claimant sustained a compensable injury to the body as a whole at a compensation

rate of $400.00/$300.00.  Medical expenses, temporary total disability benefits, and a 2% rating, as

assessed by Dr. Gordon on April 23, 2008 have been accepted.  The respondents have authorized Dr.

Pearce to examine the claimant and render a second opinion on the claimant’s condition.

The claimant injured his left shoulder working for the respondent-employer on November
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14, 2007.  He was treated by Dr. Gordon and released on April 23, 2008.  The claimant was fired on

April 7, 2008.  He began work for a different employer but re-injured his shoulder.  The claimant

seeks payment of temporary total disability benefits from April 24, 2008 to a date yet to be

determined, benefits under 505(a) due to his termination, continuing medical treatment for his

shoulder and attorney’s fees.

The respondents contend all appropriate benefits are being paid.  In the event of an award,

the respondents seek a credit of $2,339.23 for an overpayment of indemnity benefits.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the transcript.

The claimant was the only witness to testify at the hearing.

The claimant, age 26 (D.O.B. November 27, 1982) is right hand dominate.  He has a high

school education with some college courses.  His health history includes anxiety attacks, (Tr. p. 30-

35).  He was hired by the respondent-employer as a manual laborer maintaining oil and gas

equipment.

On November 14, 2007, the claimant was repairing a leaking gasket on a pipe with a co-

worker, Shawn Sample.  They were using lumber as leverage to lift the pipe.  The claimant injured

his left shoulder when the wooden supports broke and he was thrown to the ground, (Tr. p. 6-7).

After resting, the claimant was able to finish work but he developed numbness in his hands and pain

in his arm, upper back and left shoulder.  Eventually, surgery was performed by Dr. Eric Gordon on

December 27, 2007 to repair a labral tear.  After surgery, the claimant received physical therapy

before Dr. Gordon released him on April 23, 2008 with no work restrictions.

The claimant was fired for failing to call-in to work while he was on medical leave.  The

letter from the employer is dated March 24, 2008 and the termination was effective April 7, 2008.

The claimant found employment with the Adamandt Company on May 20, 2008 performing

the same type of work he did for the respondent-employer.  After a day and a half on the job, the

claimant’s shoulder “gave out”while lifting a pipe overhead, (Tr. p. 13-14, 42-44,50-51, 53, 56).  He
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returned to Dr. Gordon on June 4, 2008 and was referred to Dr. Pearce.  There was some delay but

eventually the respondents agreed to accept the referral.  Dr. Pearce recommended a Functional

Capacity Evaluation (FCE) which had not been completed at the time of the hearing.  Neither party

requested a continuance in order to present Dr. Pearce’s findings at the hearing.

The claimant remains symptomatic with pain in his left shoulder.  He seeks payment of

medical expenses incurred with emergency rooms, physicians and the pharmacy, (Tr. p. 18-19).

On cross-examination, respondents’ counsel pointed out the claimant’s dependency on

prescription medication, (Tr. p. 35-51) and his failure to keep appointments with the physical

therapist, (Tr. p. 39).  The claimant explained that car trouble prevented him from going to therapy

although it obviously did not prevent him from going to the doctor, the emergency room or the

pharmacy.

MEDICAL EVIDENCE

Pages 1-40, 52, 60, 67-68, 81-82, 106-107, 123-124, 135-136 of the respondents’ exhibit

packet concern the claimant’s personal problems.  The respondents have offered no contentions that

would bring psychological problems into issue.  Their prehearing questionnaire defense is that

additional temporary total disability benefits are not owed since the claimant was released by Dr.

Gordon.  The respondents’ November 4, 2008 letter contends the claimant should have joined

another employer as a party to this claim.  Therefore, I find there is no reason to abstract or consider

the records of the claimant’s psychological treatment in this decision.

On November 15, 2007 the claimant was seen in the emergency room with shoulder, neck

and upper back pain after lifting a pipe with a co-worker.  Spasm was detected in the trapezius

muscle.  He was diagnosed with acute muscle strain, prescribed medication and warm compresses.

He was advised to follow up with his primary care physician for physical therapy.

Instead, the claimant went to a different ER the next day.  It is unclear when the claimant was

instructed to see a company physician, or if he was provided with a change of physician notice.  The

physical exam shows subjective pain and tenderness in the shoulder.  X-rays of the neck and
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shoulder were negative.  He was diagnosed with a cervical strain, a left rotator cuff injury,

supraspinatus injury and trapezius strain.  The claimant was prescribed medications, warm soaks,

home exercises, and light duty.  He was advised to follow up with his primary care physician

An MRI scan of the left shoulder, taken November 21, 2007 was positive for a labral tear but

there was no evidence of a rotator cuff injury.

The claimant saw Dr. Dennis Luter on November 28, 2007.  He was prescribed medication,

physical therapy, and a sling.  Dr. Luter commented, “we went over the importance of minimizing

his pain pills, particularly if he has to have surgery, since postop pain control may be more difficult.”

Orthopaedic surgeon, Dr. Eric Gordon, examined the claimant on December 5, 2007.  Dr.

Gordon commented, “I believe his history, exam and MRI are all compatible with the diagnosis of

a SLAP lesion.”  Surgery was performed on December 27, 2007 to repair the superior labrum

anterior and posterior (SLAP) tear.

The claimant was released for light duty in January, 2008 but the claimant told Dr. Gordon

no light duty was available (see his reports of January 11, 2008, January 16, 2008, January 30, 2008,

March 12, 2008 and March 26, 2008).  There is no indication the doctor was provided with a job

description from the employer outlining the weights and tasks he was expected to perform.  Dr.

Gordon’s report of March 26, 2008 mentions a nurse case manager was assigned to this case but

there is no indication the nurse made any effort to coordinate the claimant’s return to work.

Physical therapy records indicate the claimant missed several sessions due to illness (January

23, 2008) and car trouble (January 29, 2008 and January 30, 2008).  One absence was unexplained

(January 11, 2008).  In his reports of March 12, 2008 and March 26, 2008, Dr. Gordon also indicated

recovery was delayed by the claimant’s failure to start physical therapy earlier due to illness in the

family and car trouble.

In a follow-up visit on January 30, 2008, Dr. Gordon commented, “he is having more pain

than I would like to see but is improving nonetheless.”  The claimant saw Dr. Gordon on March 26,

2008 complaining of sleep disturbance due to pain.  He was prescribed Hydrocodone and advised
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to return in four weeks.  Five days later the claimant appeared at the emergency room on March 31,

2008 complaining of left shoulder and hand pain.  He was prescribed medication.

On April 23, 2008 Dr. Gordon released the claimant to return to work without restriction

despite the claimant’s continuing complaints of pain.  Dr. Gordon assessed a 4% rating to the upper

extremity or a 2% rating to the body as a whole.

The claimant found work with a different employer, Adamandt, in May, 2008.  The claimant

went to the emergency room on May 24, 2008 complaining of shoulder pain following a lifting

incident at work.  He was diagnosed with a strain after negative X-rays.  Medication was prescribed

and he was advised to follow up with his family physician.

Instead, the claimant went to a different hospital on May 31, 2008, complaining he was out

of pain medication and couldn’t wait for a scheduled appointment with his physician.  He told the

emergency room doctor he was experiencing muscle spasms in his shoulder and upper back.

Medication was prescribed.

Dr. Gordon examined the claimant on June 4, 2008.  In addition to neck, upper back, and left

shoulder pain, the claimant reported a new symptom of subjective tenderness in the muscles over

the front part of the shoulder.  Dr. Gordon commented, “overall, I do not have a great answer for the

continued pain he has in the shoulder.  His pain is much more severe than I would typically expect.”

Dr. Gordon excused the claimant from work and ordered an MRI arthrogram to inspect the surgical

repair site.  He did not prescribe any medication.

A week later on June 11, 2008 the claimant went to the emergency room complaining he only

had a few pills left for his shoulder pain.  He was given more medication.  Financially, he was unable

to see his “regular” doctor.  The carrier had controverted medical treatment, so the claimant was free

to see any physician.  Another report also dated June 11, 2008, the ER ‘s “Record of Assessment,

Documentation and Disposition,” indicates the doctor would not prescribe any medication until the

results of the MRI were available.

The MRI Arthrogram performed June 26, 2008, was interpreted by the radiologist as showing
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degenerative changes in the AC joint and a possible tear of the labrum.  Dr. Gordon reviewed the

test and disagreed with the radiologist’s opinion.  In his report of July 10, 2008 Dr. Gordon opined

the test reflected only post-surgical changes.  The claimant was referred to Dr. Charles Pearce for

a second opinion.

The claimant went to the ER on July 24, 2008 complaining he was out of medication for his

shoulder pain and could not afford to see his physician.  The report leaves the impression that Dr.

Cowherd was prescribing medication for him.  Dr. Cowherd’s medical records were not provided

in the exhibit packet although his name does appear in a list of medical expenses from Fred’s

Pharmacy provided in the respondent’s exhibit packet.  The claimant returned to the ER the very

next day on July 25, 2008 complaining the Ultram prescribed the night before was ineffective.  His

medication was changed and he was advised to follow-up with his family physician.

The claimant returned to the ER on August 6, 2008, September 14, 2008 and September 18,

2008.  He was given pain medication.  An x-ray taken September 14, 2008 was negative.

Dr. Gordon saw the claimant on September 24, 2008.  The doctor described the incident with

Adamant as a rotator cuff strain.  This is the same diagnosis the claimant initially received on

November 16, 2007.  Once again, Dr. Gordon recommended the claimant see Dr. Pearce for a second

opinion because Dr. Gordon could not understand why the claimant was still symptomatic.  Dr.

Gordon also felt a bone scan would be helpful in evaluating complex regional pain syndrome or

reflex sympathetic dystrophy from the surgical site.

DOCUMENTARY EVIDENCE

Employee Handbook:

The respondents provided a “Checklist” signed by the claimant on September 5, 2007

indicating he had “read and signed” an employee handbook.  Another document entitled

“Sweetwater Employee Handbook” signed by the claimant on September 17, 2007 indicates he

received a personal copy of the handbook.  Page 36 of the Employee Guidebook was provided which

states:
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Job Abandonment:

It is the policy of the Company to consider that an employee who
abandons his/her job has voluntarily resigned.  Any employee who is
absent from work without proper notification to the Area Manager or
the General Manager will be considered to have voluntarily resigned
after the third consecutive day of absence.  The effective date of
termination will be the last day on which the employee was actively
at work and he/she will be paid only for each day actually worked.
No earned but unused vacation will be paid.  (In the case at bar, the
claimant’s termination date was not the last day he had worked).

Medical Separation:

A medical separation is a release initiated by either an employee or
the Company when the employee is unable to continue to work for
health reasons.  The Company will initiate such a separation as the
result of expiration of available paid and unpaid leaves of absence.
A medical separation will not affect an employee’s eligible (sic)
through the workers’ compensation insurance plan.

The claimant testified he was never actually given an Employee Handbook, he was just

required to sign the acknowledgment.   He admitted the secretaries at work told him to call in every

day while he was on medical leave but they never told him he would be fired if he did not call.  The

claimant testified he spoke frequently with two different secretaries at work and with the Adjuster,

Susan Whitley.  The call logs at work show he failed to check in with his employer from March 21

to March 28, (Tr. p. 7-13, 19-20, 22-30, 53-55, 57-58).

Termination Letter:

The claimant received a letter from his employer dated March 24, 2008 advising his

employment would be terminated as of April 7, 2008 for failing to call in after three consecutive

days of absence.  Even though the claimant was on medical leave for a compensable injury, his

employer deemed his failure to call constituted “voluntary resignation.”  Dr. Gordon released the

claimant from his care on April 23, 2008.  The claimant testified there are jobs with the respondent-

employer that he is physically capable of performing but he was unsure about any vacancies (Tr. p.

23-25).
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Overpayment:

In support of their claim of an overpayment, the respondents provided a Form AR-4 which

cannot be used in evidence pursuant to Ark. Code Ann. §11-9-529.  The Commission has two sets

of forms – one is numbered and the other alphabetized.  The numbered forms are used to monitor

cases administratively and information contained in them cannot be used as evidence.

The respondents also provided a “payment inquiry” showing temporary total disability

benefits were paid from November 16, 2007 to April 24, 2008 (25 weeks) at a rate of $593.01 and

permanent partial disability benefits were paid at the rate of $660.00 from April 23, 2008 to May 13,

2008, (three weeks).  No explanation was offered for the calculation of the compensation rate.

I find benefits should have been paid at the stipulated compensation rate of $400.00 for

temporary total disability and $300.00 for permanent partial disability.  The claimant is entitled to

temporary total benefits beginning November 15, 2007.  The date corresponds with the first visit to

the ER and benefits begin the day after the injury pursuant to Ark. Code Ann. §11-9-501.  The

claimant was released by Dr. Gordon on April 23, 2008.  Pursuant to Ark. Code Ann. §11-9-521 a

4% rating to the upper extremity is worth $2,928.00 (4% x 244 weeks x 300.00) while a 2% rating

to the body as a whole is worth $2,700.00 (2% x 450 weeks x $300.00).  For a scheduled upper

extremity injury, the claimant is entitled to benefits during the time he is within his healing period

or until he returns to work, whichever occurs first, Wheeler Construction Co. v. Armstrong, 73 Ark.

App. 146, 41 S.W.3d 822 (2001).  For an injury to the body as a whole, the claimant is entitled to

temporary total disability benefits during the healing period while he is totally incapacitated from

earning wages.  Arkansas State Highway & Transportation Dept. v. Breshears, 272 Ark. 244, 613

S.W. 2d 392 (1981).

FINDINGS AND CONCLUSIONS

A prehearing conference was held on October 14, 2008 and the case was set for a hearing on

November 6, 2008.  Two days before the hearing, the respondents advised the issues had changed,
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and they were now contesting compensability.  Claimant’s counsel did not attempt to join Adamandt

as a party to this claim or request a continuance.  Respondents’ counsel, knowing that the prehearing

order establishes the issues to be addressed at the hearing, did not change their contentions within

the ten day deadline set out in the prehearing order, nor did they  request a continuance of the

hearing.

If discovery is incomplete, it is much easier to continue a prehearing telephone conference

rather than a hearing where a courtroom has been reserved, witnesses have been given notice and the

services of a court reporter have been engaged.  If last minute changes are permitted, the whole

purpose of the prehearing conference is defeated.  Accordingly, my opinion will address only those

issues set forth in the prehearing order.  I would, however, point out that diagnostic testing (MRI

arthrogram, x-rays) performed after the Adamandt incident show no new injury.  Dr. Pearce’s

findings are unknown.   And the claimant knew the carrier was controverting the case as an

aggravation or new injury rather than a recurrence during the summer of 2008 (see the June 11, 2008

emergency room report).  Also, the respondent’s decision to accept the referral to Dr. Pearce is

inconsistent with their contention that the claimant sustained a new injury with Adamandt.

Accepting the referral is also inconsistent with their contention that additional medical treatment is

unnecessary. 

The respondents contend the claimant is not entitled to additional temporary total disability

benefits after Dr. Gordon’s release on April 23, 2008.  Dr. Gordon opined the claimant had entered

another healing period on July 4, 2008 and ordered diagnostic testing, an MRI arthrogram, which

was performed on June 26, 2008.  Dr. Gordon found no evidence of injury, merely post-surgical

changes.  In his report of July 10, 2008, he commented, “I expect that there is some additional

improvement that can be obtained with his shoulder from a symptomatic standpoint.”  Also, during

this same time period, the emergency room reports refer to the claimant’s “chronic” pain.  The

persistence of pain does not extend the healing period.  Mad Butcher, Inc. v. Parker, 4 Ark. App.

124, 628 S.W.2d 582 (1982).
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Therefore, I find the claimant re-entered a second healing period from June 4, 2008 to July

10, 2008.  Unless Dr. Pearce recommends treatment to improve the claimant’s condition, Dr. Gordon

has effectively released the claimant from his care for a second time.

The claimant requested rehabilitation benefits under Ark. Code Ann. §11-9-505(a).  The

elements of proof for 505(a) benefits are discussed in Torrey v. City of Ft. Smith, 55 Ark. App. 226,

934 S.W.2d 237 (1996):

1) the employee must prove a compensable injury.
2) employment within the employee’s work restrictions must be

available (in the case at bar, the claimant had no restrictions).
3) the employer must have refused to return the injured person to work.
4) the refusal must have been without reasonable cause.

The respondent’s call-in policy is a pretense to cull injured workers and is contrary to the

Commission’s goal of returning employees to the workplace.  However, the claimant offered no

proof of job vacancies.  Therefore, I find he has not met his burden of proving entitlement to

rehabilitation benefits under Ark. Code. Ann. §11-9-505(a).

The claimant has requested additional medical treatment and payment of outstanding

expenses.  His frequent use of the emergency room  raises the possibility of prescription drug abuse

particularly when the visits are close in time and alternate between the doctor and two different

hospitals, White County and Baptist.  Dr. Gordon’s note of March 26, 2008 indicates a nurse case

manager was assigned to this claim so it is surprising the nurse never brought this issue to the

attention of  the doctor.  As for the emergency rooms, the notes indicate the claimant was “well-

known” to them but they also continued to prescribe medication.  The claimant either has a low pain

threshold, a drug abuse problem, or complications from the surgery such as reflex sympathetic

dystrophy.  It is also possible he relied on the emergency room because he is in the habit of using it

in place of a primary care physician (I note he went to the emergency room on two occasions before

the respondents designated a company physician).  Here again, it would have been helpful to know

if Dr. Pearce made any recommendations for chronic pain.

I find the respondents controverted medical treatment as of June 11, 2008.  The claimant was
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free to go to any physician of his choosing.  After the Adamandt incident, Dr. Gordon assessed a

second healing period, recommended additional diagnostic testing and made a referral to another

physician.  Therefore, I find additional medical treatment after Dr. Gordon’s release to be reasonable

and necessary in relation to the compensable injury.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
on November 14, 2007 at which time the claimant
sustained a compensable injury at a compensation rate
of $400.00/$300.00.  For this compensable injury the
respondents should have paid medical expenses (until
April 23, 2008), temporary total disability benefits
(from November 15, 2007 to April 23, 2008) and a
2% rating to the body as a whole (equivalent to
$2,700.00) based on the parties’ stipulations.
Indemnity benefits in excess of these amounts
constitute an overpayment entitling the respondents to
a credit.

2. This claim was controverted as of June 11, 2008 when
the claimant was forced to seek medical treatment at
his own expense at the emergency room.  The
respondents are directed to pay medical expenses
within thirty days of receipt pursuant to Rule 30.  The
expenses are reasonable and necessary in relation to
the compensable injury.

3. The respondents are directed to pay temporary total
disability benefits from June 4, 2008 to July 10, 2008
based on Dr. Gordon’s opinion that the claimant was
within a second healing period and unable to work
until the MRI arthrogram revealed no new injury.

4. The claimant has failed to prove entitlement to
rehabilitation benefits under Ark. Code Ann. §11-9-
505(a).

5. If they have not all ready done so, the respondents are
directed to pay the court reporter, Linda Parker’s, fees
and expenses within thirty days of receipt of the bill.

6. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to
be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission decisions of
Coleman v. Holiday Inn, (November 21,1990)
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(D708577), and Chamness v. Superior Industries,
(March 5, 1992)(E019760), the claimant's portion of
the controverted attorney's fee is to be withheld from,
and paid out of, indemnity benefits, and remitted by
the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was
amended by Act 1281 of 2001, limiting attorney’s fees
on medical benefits and services for injuries after July
1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above.   All

accrued sums shall be paid in a lump sum without discount and this award shall earn interest at the

legal rate until paid, pursuant to A.C.A. §11-9-809, and Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (Ark. Ct. App. 1995), and Burlington Industries, et al v. Pickett, 64

Ark. App 67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

                                                                                
ELIZABETH W. HOGAN
Administrative Law Judge   


