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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

March 12, 2009, in El Dorado, Arkansas.  A Prehearing Order

was entered in this case on January 6, 2009.  The following

stipulations were submitted by the parties in the Prehearing

Order and are hereby accepted:

1. The Commission has jurisdiction.

2. The employer/employee relationship

existed on 5/21/07.

3. The claimant’s average weekly wage is

sufficient to entitle him to the maximum
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($522/$392) indemnity rates should he be

found entitled to such benefits.  

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Compensability.

2. The claimant’s entitlement to temporary

total disability benefits and permanent

partial disability benefits.

3. The claimant’s entitlement to additional

medical treatment.

4. Attorney’s fees.

Respondent:

1. The compensability of the claimant’s

alleged 5/21/07 injury.

2. Notice.

The record consists of the March 12, 2009 hearing

transcript and the exhibits contained therein.  

DISCUSSION

1.  Compensability 

     The claimant was employed by the Smackover School

District as a physical education teacher at Smackover
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Elementary School for the 2006 - 2007 school year.  (T. 8)

The claimant contends that on May 21, 2007, within one week

of the end of the school year, he sustained a work-related

back injury while drawing hopscotch squares on a tennis

court for four year old students.  (T. 10-11)

The claimant underwent a course of medical treatment

which ultimately resulted in Dr. Steven Cathey, a

neurosurgeon, performing low back surgery on October 3,

2007.  (C. Exh. 1 p. 40-42).  The claimant paid for the

medical treatment through health insurance.  The claimant

also received AFLAC insurance disability payments for

approximately one year.  (T. 36)  The claimant did not

complete a Form AR-N until March 15, 2008, approximately ten

months after the alleged back injury at school.  (R. Exh. 1

p. 18)

The respondents have denied the claimant’s claim for

workers’ compensation benefits.  The respondents assert that

the claimant did not suffer a compensable injury on or about

May 21, 2007, and contend that any alleged injury is not

supported by objective findings.  (Comm. Exh. 1 p. 3)  In

addition, the respondents contend that the respondents

should not be liable for payment of any benefits until the
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claimant filed a Form AR-C on or about March 7, 2008. 

(Comm. Exh. 1 p. 3)      

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997). 

In the present case, the evidence establishes that the

claimant, a former professional baseball player and a school

teacher for approximately 20 years, had a prior back surgery

at the L4-5 level of his spine on October 10, 2001.  (C.

Exh. 1 p. 11) After a surgical recovery in 2001, the

claimant saw a chiropractor with low back and hip complaints

on May 11, 2005; May 12, 2005; March 6, 2006; March 7, 2006;

March 8; 2006; March 13, 2006; March 14, 2006; and March 31,
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2006.  (C. Exh. 1 p. 17-21) The claimant saw Dr. Keith Davis

on April 21, 2006.  (C. Exh. 1 p. 19) The claimant underwent

a bus driver physical performed by Dr. Davis on November 16,

2006.  (C. Exh. 1 p. 20) Neither Dr. Davis’ April 21, 2006,

report or his November 16, 2006, report make any reference

to ongoing back problems. 

After May 21, 2007, the claimant initially saw a

chiropractor or a physician for his low back on May 22,

2007; May 23, 2007; May 29, 2007; May 30, 2007; June 11,

2007; June 12, 2007; June 13, 2007; June 14, 2007; June 15,

2007; June 18, 2008; and June 25, 2007.  (C. Exh. 1 p. 21-

30)  None of these medical reports make any reference to a

work-related injury.  However, Dr. Rick Brown completed an

Accidental Injury Claim Form for AFLAC insurance dated June

27, 2007, with a history of an incident on May 21, 2007,

when the patient bent over.  (C. Exh. 1 p. 32) The claimant

signed an Accidental Injury Claim Form for AFLAC insurance

on June 25, 2007, which left blank the question: “Was this

disability caused by an incident that occurred in the

workplace?” (C. Exh. 1 p. 31)

On August 14, 2007, Dr. Cathey diagnosed an L5-S1 disc

herniation, which Dr. Cathey concluded would certainly fit

with the claimant’s clinical presentation.  (C. Exh. 1 p.
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38)  On October 3, 2007, Dr. Cathey excised a lumbar disc

herniation at the L5-S1 level after several months of

conservative treatment failed to provide the claimant

adequate relief.  (C. Exh. 1 p. 40-41)

Dr. Cathey reported that the disc appeared to be

protruding in a symmetrical pattern displacing the S1 nerve

root beneath the facet joint.  (C. Exh. 1 p. 41)

I find that the most persuasive evidence in the record

regarding whether the claimant injured his back at work on

May 21, 2007, as he contends, is the hearing testimony of

Mr. Sean Mitchell.  Mr. Mitchell is the head mechanic of the

Smackover Bus Shop for the Smackover School District.  (T.

56)   Mr. Mitchell testified that before May 21, 2007, the

claimant would walk by the bus shop every day going to the

tennis courts or across to the playground or wherever the

kids were going to have activity.  (T. 58)   Mr. Mitchell

testified that he observed the claimant playing Tug of War,

jumping rope, and being tugged by children.  Mr. Mitchell

testified that there was no physical evidence of anything

being wrong.  (T. 58)

Mr. Mitchell testified that on May 21, 2007,

Mr. Mitchell observed the claimant walking toward the bus

shop with children on their way back from play.  (T. 59-60)
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Mr. Mitchell testified that most of the children had a look

of concern on their faces.  Mr. Mitchell testified that the

claimant appeared to be in pain.  (T. 60)  

Mr. Mitchell testified that Mr. Mitchell asked the

claimant “Hey, what’s the matter with you?”  (T. 60)

Mr. Mitchell testified that he had conversations with the

claimant daily and that the claimant stated in part that his

back had popped while he was drawing hopscotch on the tennis

court on the other side of the bus yard.  (T. 61)  

Mr. Mitchell testified that he recalled school getting out

on May 28, 2007.  (T. 61)   Based on Mr. Mitchell’s

observations of the claimant before May 21, 2007,

Mr. Mitchell’s observations and discussions with the

claimant on and after May 21, 2007, the claimant’s lack of

any documented back pain after March 31, 2006, and the

documented reference to May 21, 2007, as the date of injury

by Dr. Brown on June 27, 2007, I find that the claimant

proved by a preponderance of the evidence that he hurt his

back drawing hopscotch squares at school on May 21, 2007, as

he contends.  I find that drawing hopscotch squares was a

specific incident, so that the back injury sustained while

drawing those squares was caused by a specific incident and

was identifiable by time and place of occurrence.
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Because the claimant was drawing the hopscotch squares

for the use of his four-year-old students, I find that the

claimant’s back injury sustained while drawing those squares

arose out of and in the course of his employment with

Smackover Public Schools.

I also find that the back injury sustained on May 21,

2007, is established by medical evidence and is supported by

objective findings.  Those objective findings include the

lower back muscle spasms that the claimant was having when

Dr. Garrett Roy examined the claimant the day after the

incident.  (C. Exh. 1 p. 81-a)   The objective findings

supporting an L5-S1 disc injury include the L5-S1 disc

protrusion that Dr. Cathey observed displacing the S1 nerve

root during surgery.  Dr. Cathey opined on June 10, 2008,

that the occupational injury on May 21, 2007, resulted in a

new disc herniation at L5-S1 on the left resulting in S1

nerve root compression.  No other physician has rendered an

opinion on the cause of the S1 nerve root compression, and I

find that Dr. Cathey’s opinion is not on its face based on

any material mistake of fact.  Dr. Cathey’s opinion

persuades me that the claimant has established a causal

connection between the abnormalities that Dr. Cathey

observed during surgery and the injury sustained on May 21,
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2007.  Consequently, I find that the claimant has also

established that his back injury on May 21, 2007, caused

internal harm to the body which required medical treatment

and caused disability.  The claimant has therefore

established each of the requirements necessary to establish

that he sustained a compensable injury on May 21, 2007, as

he alleges.     

2.  Notice

The evidence conflicts on when the employer first

received notice of the claimant’s injury.  Mr. Mitchell’s

December 7, 2008 letter in the record only refers to Mr.

Mitchell and his supervisor, Joey Ward, standing in the

school bus parking lot when Mr. Mitchell asked the claimant

what was wrong.   (C. Exh. 1 p. 80) However, Mr. Mitchell

testified on direct examination at the hearing that Dan

Henderson and Don Smelser were also there.  (T. 59, 60) On

cross-examination, Mr. Mitchell testified that Darrell

Porter was also present.  (T. 62) 

The claimant testified that he saw Mr. Mitchell and Mr.

Ward when he passed by them near the Bus Shop.  (T. 13) The

claimant testified that the accident occurred on Monday, and

school was out on Friday.  (T. 15) The claimant testified

that he did not have a conversation about what was wrong
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with the superintendent (Mr. Porter) or the principal (Mr.

Henderson) in the four days until school was out because the

claimant thought his problem would go away as it had done on

previous occasions.  (T. 16)

Mr. Porter, the superintendent for the 2006 - 2007

school year, testified that he did not observe the claimant

on May 21, 2007.  (T. 71) Mr. Porter testified that he did

not see the claimant walking from the tennis courts with

children.  (T. 71) However, Mr. Porter testified that the

claimant did come up to Mr. Porter in the cafeteria and

state that he had hurt his back drawing hopscotch.  (T. 67)

Mr. Porter at first testified that he did not recall when

the cafeteria conversation took place, but Mr. Porter later

testified that he believed the conversation took place one

to two weeks after the claimant was injured.  (T. 66, 67)

Mr. Porter acknowledged that the claimant’s contract ended

in May, and the claimant did not work in the summer.  (T.

74) 

Arkansas Code Annotated Section 11-9-701(a)(1)

provides:

Unless an injury either renders the
employee physically or mentally unable
to do so, or is made known to the
employer immediately after it occurs,
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the employee shall report the injury to
the employer on a form prescribed or
approved by the Workers’ Compensation
Commission and to a person or at a place
specified by the employer, and the
employer shall not be responsible for
disability, medical, or other benefits
prior to receipt of the employee’s
report of injury.

   

Arkansas Code Annotated Section 11-9-701(b)(1) provides

that:

Failure to give the notice shall not bar
any claim: (A) If the employer had
knowledge of the injury or death; (B) If
the employee had no knowledge that the
condition or disease arose out of and in
the course of the employment; (C) If the
commission excuses the failure on the
grounds that for some satisfactory
reason the notice could not be given.

In the present case, the claimant did not complete a

Form AR-N until March 15, 2008, and the claimant’s injury on

May 21, 2007, did not render the claimant physically or

mentally unable from completing a Form AR-N sooner.  The

issue then becomes when, if ever, did the claimant’s

employer become aware of the claimant’s work-related injury

before March 15, 2008.  While I find Mr. Mitchell’s

testimony reliable on whether he spoke with the claimant

about hurting his back as he walked past the Bus Shop on May

21, 2007, I do not find Mr. Mitchell’s hearing testimony
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reliable on who, if anyone, was present during his

conversation with the claimant by the Bus Shop besides Mr.

Mitchell and Mr. Ward.  Neither Mr. Mitchell or Mr. Ward

were in the chain of command over the claimant.

Mr. Porter’s testimony persuades me that Mr. Porter and

the claimant had a conversation in the cafeteria about the

claimant’s work-related injury several days after the

injury, but before school was out for the 2006 - 2007 school

year.  Consequently, since Mr. Porter, the school district

superintendent, was in the chain of command over the

claimant, I find that the employer received actual notice of

the injury after the claimant saw a medical provider on May

23, 2007, but before the claimant saw a medical provider on

May 29, 2007.  I therefore find that the notice requirement

of Arkansas Code Annotated Section 11-9-701 bars the

claimant’s claim for medical treatment that he received on

and before May 23, 2007.  I find that the notice requirement

does not bar the claimant’s claim for medical treatment

provided on and after May 29, 2007, or his later periods of

disability at issue in this claim, since I conclude that Mr.

Porter, and therefore the employer, had notice of the work-

related back injury before May 29, 2007.
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3.  Medical Treatment

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).
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In the present case, I find that the course of

conservative treatment and surgery documented in Claimant’s

Exhibit Number 1 was reasonably necessary to treat the

displaced S1 nerve root observed by Dr. Cathey during

surgery on October 3, 2007.  (C. Exh 1 p. 40) In reaching

that conclusion, I conclude from the claimant’s subsequent

medical retirement from teaching, from the claimant’s

demeanor at the hearing indicating significant pain

behaviors, and from Dr. Cathey’s comments in his note of

June 10, 2008, that the claimant had disappointing results

following L5-S1 disc surgery.  However, I find credible the

claimant’s testimony that his prior L4-5 surgery was quite

successful in resolving his earlier problems, and I note

that the claimant delayed surgery from August of 2007 until

October of 2007 hoping to wait the problem out (C. Exh. 1 p.

38) The respondents have not presented any expert testimony

that the claimant was not a surgical candidate in October of

2007, and on this record I find that the claimant and Dr.

Cathey had a reasonable expectation of a better surgical

result than the claimant appears to have achieved to date.

4.  Temporary Disability

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant
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suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

In the present case, the claimant contends that he was

temporarily disabled from the date of Dr. Cathey’s surgery,

October 3, 2007, until Dr. Cathey released the claimant to

return to work on January 6, 2008, and again from February

27, 2008, until June 10, 2008.

I find that the claimant has established by a

preponderance of the evidence that he remained within his

post-surgical healing period from October 3, 2007, until Dr.

Cathey indicated that the claimant was at maximum

improvement on June 10, 2008.  (C. Exh. 1 p. 70)  Dr.

Cathey’s release of the claimant to return to work on

January 7, 2008, prepared on November 15, 2007, also

persuades me that the claimant was totally incapacitated

from working from October 3, 2007 through January 6, 2008.  

(C. Exh. 1 p. 47)
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The respondents contend that the claimant was off work

for an unrelated ankle condition during the second period

for which he contends that he was disabled from his back

injury.  (T. 4) In this regard, the record indicates that

Dr. Keith Davis saw the claimant on January 8, 2008, and Dr.

Davis’ record indicates that the claimant’s chief complaint

at that time was left ankle pain.  (C. Exh. 1 p. 50) Dr.

Davis took the claimant off work for health reasons

thereafter as of February 27, 2008.  (C. Exh. 1 p. 52)

To the extent that the respondents conclude that Dr.

Davis intended to take the claimant off work for his ankle,

I note that Dr. Davis did not elaborate on the health

reasons for which he took the claimant off work as of

February 27, 2008, or by what date of contact with the

claimant that he received the information to take the

claimant off work as of February 27, 2008.

However, I note that the claimant never went back to

work, and when Dr. Davis saw the claimant on March 6, 2008,

the claimant’s chief complaint was back pain.  (C. Exh. 1 .

54) I also note that on February 21, 2008, seven days before

Dr. Davis took the claimant off work, the school

superintendent, Mr. Porter prepared a letter to an attorney

encouraging the attorney to help the claimant obtain a
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medical disability award, and Mr. Porter’s letter makes no

reference to the claimant’s ankle.  Mr. Porter notes that

the claimant missed a total of 55 sick days in the 2007 -

2008 school year and concludes that the claimant simply

could not keep up with the physical demands required of an

elementary physical education instructor.  (C. Exh. 1 p. 53)

Dr. Davis’ March 6, 2008 office note and Mr. Porter’s

February 21, 2008, letter persuade me that the claimant’s

disability beginning on February 27, 2008, was caused by his

work-related back injury, and not by an ankle injury. 

Furthermore, as discussed in greater detail in the next

section, I note that radiculopathy caused by the back injury

has caused a documented dysfunction in the claimant’s left

leg and ankle, as discussed at length by Dr. Cathey on June

10, 2008.  (C. Exh. 1 p. 70) Under these circumstances, I

find that the claimant’s ankle complaints made to Dr. Davis

on January 8, 2008, are more likely than not causally

related to the claimant’s work-related back injury.

Because no physician released the claimant to return to

work between February 27, 2008, and June 10, 2008, I find

that the claimant has established by a preponderance of the

evidence in the record that he was temporarily totally
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disabled between those dates as a result of his compensable

back injury.    

5.  Permanent Impairment

Benefits for permanent impairment must be based on an

impairment rating using the AMA Guides to the Evaluation of

Permanent Impairment (4th ed. 1993).  The Commission may

review the Guides even if the Guides are not in the record,

and the Commission may determine its own impairment rating

under the Guides, rather than simply assessing the validity

of impairment ratings assigned by doctors.  Avaya v. Bryant,

82 Ark. App. 273, 105 S.W.3d 811 (2003).

In addition, benefits for permanent anatomical

impairment shall be awarded only if the claimant’s

compensable injury is the major cause of the impairment at

issue.  Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).  The

provisions of Ark. Code Ann. § 11-9-102(4)(F)(ii)(b) do not

apply in determining a claim for permanent anatomical

impairment.  Michael v. Keep & Teach, Inc., 87 Ark. App. 48,

185 S.W.3d 158 (2004).  Major cause means more than 50% of

the cause.  Ark. Code Ann. § 11-9-102(14).

A determination of the existence and extent of physical

impairment must also be supported by objective and

measurable physical findings.  Ark. Code Ann. § 11-9-
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704(c)(1)(B).  “Objective findings” are defined as “those

findings which cannot come under the voluntary control of

the patient.”  Ark. Code Ann. § 11-9-102(16)(A)(i).  For

purposes of assigning impairment ratings to the spine,

straight-leg-raising tests and range-of-motion tests do not

qualify as objective findings.  Ark. Code Ann. § 11-9-

102(16)(A)(ii).  If the allegation of permanent physical

impairment is supported objective and measurable findings,

then the Commission must also consider the credibility of

relevant subjective evidence as well in assessing permanent

impairment.  Singleton v. Pine Bluff, 97 Ark. App. 59, 244

S.W.3d 709 (2006).

In the present case, Dr. Cathey indicated in a clinic

noted dated June 10, 2008, that the claimant sustained a 10%

permanent anatomical impairment as a result of his previous

lumbar disc surgery and an additional 10% impairment as a

result of the injury sustained on June 10, 2008.  (C. Exh. 1

p. 70) On November 10, 2008, Dr. Cathey indicated that the

10% rating for the most recent injury was pursuant to Table

75 on page 404 of the Fourth Edition of the Guides. (C. Exh.

1 p. 79) For my part, I note that there are only 339

numbered pages in the Fourth Edition of the Guides.
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At any rate, I note that Section 3.3g (Lumbosacral

Spine Impairment) of the Fourth Edition of the Guides and

Table 72 on page 3/110 assign a 10% impairment to the whole

person for radiculopathy associated with the lumbosacral

spine.  The section entitled “DRE Lumbosacral Category III:

Radiculopathy” on page 3/102 states in part:

Description and Verification: The patient has
significant signs of radiculopathy, such as loss of
relevant reflex(es), or measured unilateral atrophy of
greater than 2 cm above or below the knee, compared to
measurements on the contralateral side at the same
location.  The impairment may be verified by
electrodiagnostic findings.

        

In Example 2, on page 3/103, the Guides provide for a

Lumbosacral Category III 10% impairment for a patient who

developed radiculopathy on the right side with diminished

reflexes and a positive straight-leg-raising test prior to

disc removal and fusion surgery for a herniated lumbar disc. 

In the example, the 10% rating was unaffected by pre-

existing spondylolisthesis between L4 and L5 and unaffected

by the fact that the patient’s symptoms resolved after

surgery.

By comparison, in the present case, Dr. Cathey observed

and provided treatment for a displaced left S1 nerve root

during back surgery on October 3, 2007.  (C. Exh. 1 p. 41)
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After a post-surgical period of recovery, Dr. Cathey

documented both (1) absent ankle reflex and (2) atrophy of

the left gastrocnemius muscles when the claimant reached

maximum medical improvement on June 10, 2008.  (C. Exh. 1    

p. 70) I therefore find that Dr. Cathey’s diagnosis of S1

radiculopathy, when he found the claimant at maximum medical

improvement on June 10, 2008, is supported by objective and

measurable physical findings.  I find that the claimant has

therefore established on this record the requirements

necessary to establish that he has sustained a 10%

impairment to the whole body for a radiculopathy caused by a

left S1 nerve root compression.  

Dr. Cathey also opined in his June 10, 2008 Clinic Note

that the injury on May 21, 2007, caused a new disc

herniation at L5-S1 which resulted in the nerve root

compression.  (C. Exh. 1 p. 70) Based on Dr. Cathey’s

opinion, which I find credible, I find that the claimant has

proven that the injury on May 21, 2007, caused the herniated

disc which caused the left S1 nerve root compression which

caused radiculopathy.  I therefore find that the claimant’s

work-related back injury is the major cause of the

claimant’s 10% impairment rating for radiculopathy to which

I find that he is entitled pursuant to the section on “DRE
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Lumbosacral Category III: Radiculopathy” on page 3/102 of

the Fourth Edition of the Guides.  The claimant has

therefore established by a preponderance of the evidence

each of the requirements necessary to establish that he has

sustained a compensable 10% impairment rated to the whole

body as a result of his work-related back injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Commission has jurisdiction.

2. The employer/employee relationship

existed on May 21, 2007.

3. The claimant’s average weekly wage is

sufficient to entitle him to the maximum

($522/$392) indemnity rates should he be

found entitled to such benefits.

4. The claimant proved by a preponderance

of the evidence that he sustained a

compensable low back injury on May 21,

2007.

5. A preponderance of the credible evidence

establishes that the employer received

notice of the injury through school

superintendent Darrell Porter after the

claimant saw a medical provider on May
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23, 2007, but before the claimant saw a

medical provider on May 29, 2007.  The

notice requirement of Arkansas Code

Annotated Section 11-9-701 bars the

claimant’s claim for medical treatment

received on or before May 23, 2007, but

does not bar the claimant’s claim for

medical treatment and other benefits at

issue on and after May 29, 2007.

6. The claimant has established by a

preponderance of the evidence that all

of the medical treatment he has received

for his back after May 21, 2007, which

is documented in the hearing record, was

reasonably necessary for treatment of

his compensable back injury.

7. I find that the claimant has established

by a preponderance of the evidence that

he has remained within his post-surgical

healing period and temporarily totally

disabled from October 3, 2007, through

January 6, 2008, and from February 27,

2008, through June 10, 2008.
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8. The claimant has established by a

preponderance of the evidence that he

has sustained a compensable 10%

impairment rated to the whole body for

his compensable back injury sustained on

May 21, 2007.

9. By agreement of the parties, the

respondents’ entitlement to appropriate

offsets, if any, under Arkansas Code

Annotated Section 11-9-411 for medical

treatment and disability benefits

already paid to the claimant through

other insurance is reserved.

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).
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The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


