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Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by EDDIE WALKER, JR., Attorney, Fort Smith, Arkansas.

Respondents No. 1 represented by MELISSA WOOD, Attorney, Little Rock, Arkansas.

Second Injury Fund represented by DAVID PAKE, Attorney, Little Rock, Arkansas–not
present at hearing.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on November 4, 2008, in Fort Smith,

Arkansas. A pre-hearing order was entered in this case on August 12, 2008.  This pre-

hearing order  set out the stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time.  By agreement of the parties, two additional

issues were added at the hearing.  The first of these issues was whether the respondents are

estopped from raising the bar of the statute of limitations.  The second of these issues is

whether the  respondents are in contempt of this Commission for willfully and intentionally

refusing to pay certain benefits previously awarded.  A copy of the pre-hearing order with

these amendments noted thereon was made Commission’s Exhibit No. 1.  

The following stipulation was offered by the parties and is hereby accepted:

1. On March 30, 2005,  the Opinion became final and is res judicata of all issues

raised and addressed therein.
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By agreement of the parties, the issues to be litigated and resolved at the present

time were limited to the following:

1. The claimant’s entitlement to further medical services.

2. Whether this claim for additional benefits is barred by Ark. Code Ann. §11-9-

702(b).

3. Whether the respondents are estopped from raising the bar provided by Ark.

Code Ann. §11-9-702(b).

4. The payment of attorney’s fees.

5. Whether the respondents are in contempt for willfully and intentionally

refusing to pay certain benefits awarded.

In regard to these issues, the claimant contends that:

“ The respondents should be held in contempt for willfully and
intentionally refusing to comply with the Final Order of the
Commission.  Additionally, the claimant will contend that until
the respondents pay the amounts set forth in the October 29,
2004 Order, the statute of limitations regarding additional
benefits cannot run because payment of the Award establishes
the date from which to calculate when the last payment of
benefits was made.”

In regard to these issues, the respondent #1 contends:

“Respondents contend that the statute of limitations has run
with regard to claimant’s compensable 1999 injury.  A  request
for additional benefits was made on November 13, 2006.  A
hearing was requested on December 6, 2006.  Respondent
carrier agreed on January 17, 2007 to allow claimant to see Dr.
Blankenship, at which time the request of a hearing was
withdrawn. Claimant never pursued treatment after
authorization was given.  A hearing was not requested until
July 18, 2008.  Respondents contend in the alternative that
additional medical treatment is not reasonable and necessary
or the liability of respondent carrier.”

The Second Injury Fund takes no position.

DISCUSSION

I. STATUTE OF LIMITATIONS

The respondents have timely raised the statute of limitations as a bar to the
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claimant’s entitlement to the additional medical benefits that he now seeks. However, this

issue is further complicated by the claimant’s assertion that the respondents are estopped

from asserting this defense, and the  claimant’s  contentions that various other factors

(other than the actual payment of benefits) have acted to toll the statute of limitations, so

that his claim was timely filed. 

The first matter that must be addressed is whether the present dispute  constitutes

a “claim”  for benefits that would be  controlled by the provisions of Ark. Code Ann. §11-9-

702.  Clearly, the respondents have paid some benefits in this case.  Thus, if this dispute

does represents a “claim” within the meaning of Ark. Code Ann. §11-9-702, it would be  a

claim for additional benefits and would be controlled by the provisions of Ark. Code Ann.

§11-9-702(b).  

In Helena Contracting Company v. Williams, 45 Ark. App. 137; 872 S.W. 2nd 423

(1994) and Carroll Electric Cooperative v. Pack, 85 Ark. App. 293; 151 S.W. 3rd 324(2004),

the Arkansas Court of Appeals held that the provisions of Ark. Code Ann. §11-9-702 did not

apply  in cases where the claimant is only seeking enforcement of a prior award of benefits.

In the present case, two previous hearings have been held.  The first of these was on

April 22, 2003.  At this first hearing, the only dispute was over  the claimant’s  entitlement

to additional medical services for his compensable injury.  On July 3, 2003, an Opinion and

Order was entered that awarded the claimant additional medical services for his

compensable injury.  This Order became final. 

Within a year thereafter, the respondents once again ceased providing the claimant

with medical treatment.  This resulted in a second hearing, on August 31, 2004.  Once

again, the only  dispute was over  the claimant’s entitlement to continuing medical services

by Dr. Jim Moore, his authorized treating physician for the  compensable injury. Following

this hearing, an Opinion and Order was entered on October 29, 2004.  Again, the

respondents were found liable for continuing medical services by Dr. Moore for the
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claimant’s  chronic  back and radicular complaints.  This Opinion was subsequently

affirmed and adopted by the Full Commission, on March 30, 2005. This Opinion of the Full

Commission has since become final.

The evidence presented reveals that Dr. Moore retired from the practice of medicine

in early 2005.  The record reveals that at  the time of Dr. Moore’s retirement, the claimant

was still under his care for the compensable injury.  It appears that the respondents did not

“authorize”  any other physician to assumed the claimant’s care. 

 However, the  respondents did authorize  an evaluation of the claimant by Dr. James

Blankenship, also a neurosurgeon. This evaluation was performed on September 7, 2005.

Following his evaluation, Dr. Blankenship recommended various treatment modalities for

the claimant’s chronic lumbar complaints.  Upon receipt of this recommendation, the

respondents refused to provide the claimant with the recommended treatment or any other

treatment by any physician.

After consideration of the  evidence  presented, I find that the facts in this case even

exceed those in Williams and Pack, in establishing  that the present claim is merely a

request for the enforcement of a prior award of this Commission, rather than a “claim” for

additional benefits.  Thus, I find that the present claim is not barred by the provisions of

Ark. Code Ann. §11-9-702.  Based upon this finding, it becomes unnecessary to address the

various other  arguments raised by the claimant, which concerned the applicability of the

bar provided by Ark. Code Ann. §11-9-702 to the present case.  

II. REASONABLY  NECESSARY MEDICAL SERVICES

Although I  find that this action is not barred by the provisions of Ark. Code Ann. §11-

9-702, the claimant must still prove that the medical services he now seeks do, in fact,

represent “reasonably necessary medical services”  for his compensable injury before the

respondents can be held liable or the expense incurred for  such services.  In order to meet

this burden, the claimant must prove that the medical services were necessitated by or have
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a purpose of goal that is connected with the compensable injury, which he is now seeking,

and have a reasonable expectation of accomplishing the purpose of goal for which they are

intended.

It is apparent from the report of Dr. Blankenship that he felt the claimant was in

need of further treatment for his chronic back difficulties.  Although Dr. Blankenship gave

a diagnosis of “post laminectomy syndrome” (the claimant had had two prior laminectomies

before the compensable injury giving rise to the present claim), he also  indicated that the

claimant’s difficulties, at that time, were discogenic in nature and were due to objectively

demonstrated physical damage at the level of the  L4-5 disc.  This is the same disc that Dr.

Moore found to have been the site of the claimant’s employment injury of  March 24, 1999.

More importantly, the prior Opinions of the Commission accepted the expert medical

Opinion of Dr. Moore and held that, as a matter of fact, the claimant’s compensable injury

was to this particular intervertebral disc.

Thus, I find that the greater weight of the evidence establishes that the physical

defect or damage necessitating the additional treatment recommended by Dr. Blankenship

was causally related to the compensable injury of March 24, 1999.   There is no evidence of

any new or intervening injury to this same  area that would be sufficient to relieve the

respondents from liability for continuing care.  Therefore, it is my opinion that the claimant

has proven the first requirement for these services to represent “reasonably necessary

medical services”, under Ark. Code Ann. §11-9-508.

It must be noted that Dr. Blankenship is a highly competent board-certified

neurosurgeon and has  extensive expertise in the area of medicine associated with the

treatment of back injuries and conditions. It cannot be assumed that he would recommend

medical services that were either unnecessary or unreasonable.  I would further note that

the medical services recommended by Dr. Blankenship are of a type and nature commonly

recognized by the general medical community as being appropriate for the treatment of



6

injuries or conditions, such as that sustained  by the claimant on March 24, 1999.  Thus, I

find that the  treatment recommended by Dr. Blankenship would have a reasonable

expectation of accomplishing its intended purpose or goal of reducing or alleviating the

claimant’s chronic symptoms and complaints.  This would satisfy the final requirement for

these recommended medical services to be “reasonably necessary” medical services under

Ark. Code Ann. §11-9-508.

Therefore, it is my opinion that the claimant has proven by the greater weight of the

credible evidence that the medical services recommended by Dr. Blankenship represent

“reasonably necessary medical treatment” for his compensable injury of March 24, 1999.

Pursuant to Ark. Code Ann. §11-9-508, the respondents would be liable for the expense of

this continuing medical care.

III. CONTEMPT

The  final issue to be addressed concerns the claimant’s request that the respondents

be held in contempt for willful and intentional refusal to obey an Order and Award of this

Commission.  The basis for this request appears to be the respondents’  failure  to timely

pay medical expenses, some of which had undeniably been awarded under the

Commission’s prior Opinion.

There is no doubt that the respondents have been shown to be less than zealous in

complying with their statutory obligation to provide  the claimant with appropriate medical

services for his compensable injury.  It is further clear that the respondents have failed to

timely pay accrued medical benefits that were unquestionably awarded by the Full

Commission in its prior Opinions and Orders.  However, contempt is a moot serious

sanction, which should be reserved for more serious  conduct.

  In the present case, I cannot say that the respondents’ three separate intentional

refusals  to provide continuing medical services for the claimant’s compensable injury,

which resulted in the three separate hearings that have been held in this case, were made



7

without any  arguably  reasonable basis.  It would further appear the respondents’ failure

to pay accrued medical expenses, which were undeniably ordered under the prior Opinions,

was intentional. Rather, it would appear that this failure was the result of merely lack of

attention and poor claims handling.  I find that none of the respondents’ action, to date,

constitute  sufficient intentional misconduct to merit the imposition of penalties for

contempt. Thus, the claimant’s request for such action must be denied.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2. On March 24, 1999,  the relationship of employee-employer-carrier existed

between the parties.

3. On March 24, 1999, the claimant sustained a compensable injury to his

lumbar spine, in the form of a herniated disc at the L4-5 level.

4. The prior Opinions of July 3, 2003, and March 30, 2005, have become final

and are res judicata of all issues raised and addressed therein.

5. The medical services recommended for the  claimant’s lumbar complaints by

and at the direction of Dr. Blankenship represent reasonably necessary

medical services for the claimant’s compensable injury of March 24, 1999.

Specifically, these medical services are necessitated by or connected with this

compensable  injury  and have a reasonable expectation of accomplishing

their intended purpose or goal.  Pursuant to Ark. Code Ann. §11-9-508, the

respondents are liable for the expense of these services, subject to the medical

fee schedule established by this Commission.

6. The foregoing medical services represent merely a continuation of the

medical benefits previously awarded by this Commission.  Thus, the

claimant’s request for these benefits would constitute a request for the
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enforcement of previously awarded benefits and would not be subject to the

provisions of Ark. Code Ann. §11-9-702.  

7. The respondents’ actions in this case, to date,  are not sufficient to justify

holding the respondents in contempt of this Commission.

8. The respondents have repeatedly controverted the claimant’s entitlement to

any medical services that have been provided him after September 12, 2002.

9. As this compensable injury occurred prior to July 1, 2001,  a reasonable fee

for the claimant’s attorney is the maximum statutory attorney‘s fee on all the

continued medical expenses herein found to be the liability of the

respondents.

ORDER

The respondents shall be liable for the expense of the medical services recommended

for the claimant’s compensable lumbar injury by Dr. James Blankenship. This liability is

subject to the medical fee schedule established by this Commission.

The respondents shall pay to the claimant's attorney one-half of  the maximum

statutory attorney's fee on the continued  medical  expenses  herein awarded.  The

claimant’s attorney is hereby authorized to receive out of any benefits, which may

hereinafter become due and payable to the claimant, the remaining one-half of this

maximum statutory attorney’s  fee. 

All benefits herein awarded, which have heretofore accrued, are payable in a lump

sum without discount.

This award shall bear the maximum legal rate of interest until paid.

IT IS SO ORDERED.  

                                                                                
         MICHAEL L. ELLIG
     Administrative Law Judge       


