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TREVOR E. TAISON WILLIAMS CLAIMANT

TRANQUILO, INC., RESPONDENT EMPLOYER
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Claimant represented by the HONORABLE SHERRI ARMAN MCDONOUGH, Attorney
at Law, Hot Springs, Arkansas.

Respondents represented by the HONORABLE MICHAEL E. RYBURN, Attorney at
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STATEMENT OF THE CASE

The above claim came on for a hearing in Hot Springs, Arkansas on March 20,

2009.  A prehearing conference was held on January 20, 2009 and a prehearing order

was filed on the same date.  A copy of the prehearing order was marked as

Commission Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was an employer-employee relationship on
October 7, 2008.

The claimant contends that he sustained compensable injuries to both knees in

an injury arising out of and in the course of his employment on October 7, 2008.  The

claimant contends that he is entitled to medical benefits and temporary total disability

benefits from October 7, 2008, to a date to be determined.  The claimant also requests

attorney’s fees.
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Respondents contend the claimant did not sustain a compensable injury in the

course and scope of his employment.  Respondents contend the claimant was not

performing employment services at the time of the incident.  Respondents further

contend that the incident was substantially occasioned by the use of drugs or alcohol. 

Respondents also contend that the claimant was involved in horseplay and was the

aggressor in the altercation.  Respondents have controverted the claim in its entirety.

ISSUES TO BE LITIGATED

1.  Compensability.

2.  Employment services.

3.  Medical benefits.

4.  Temporary total disability benefits.

5.  Horseplay.

6.  Intoxication defense.

7.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an employer-employee relationship on October 7, 2008.
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2.  The claimant has failed to prove by a preponderance of the evidence that he

sustained compensable knee injuries arising out of his employment on October 7,

2008.

DISCUSSION

The claimant, 32 years of age, worked as a waiter for the respondent employer

and was a senior wait staff.  The claimant contends he was paid $100 per week plus

$3.50 per hour and tips.  The claimant began his employment with respondents in

August 2005.  The claimant’s work history has been mostly in restaurants as a waiter.

On October 7, 2008, the claimant arrived at work about 3:00 p.m. and he

prepared things for a financial seminar that was scheduled for one dining room.  The

claimant testified that he had not had any alcohol before coming to work and had only

taken his prescription medication, Effexor XR, an antidepressant, and he did not take

his Lorazepam.  The claimant testified that the Effexor made him sweaty.  The claimant

had seen his doctor on October 7, 2008, before going to work and she had called in a

prescription for him for Vistaril, an antihistamine, but he could not pick it up before

going to work.

According to the claimant, those present when he got to work were Mr. Garcia,

Ralph Flaushauer and Stephanie Paul.  The claimant proceeded to prepare the room

for the presentation by getting the ice at the bar and setting the table.  The claimant

was also responsible for updating the menu with specials for the day.

According to the claimant, he got the call about 5:00 p.m. that his prescription

was ready.  About 6:35 or 6:45, the claimant asked the owner, Mr. Larsen, if he could
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go pick up his prescription at the Walmart pharmacy.  According to the claimant, the

owner did not think he had enough time to get to the pharmacy before it closed at 7:00

p.m.  The claimant left and picked up his prescription and returned to work after being

gone about 25 minutes.  The owner had left and Diana, Gabe Garcia and Stephanie

Paul were at the restaurant.  The claimant testified that he checked with the various

customers to make sure they were being taken care of and then went to the kitchen.

According to the claimant, he was in the wait staff area and Mr. Garcia, the chef,

began yelling at him because Diana was there by herself and he did not know where

the claimant was and things need to be moved along.  The conversation escalated to a

loud situation and the two went outside through a back door in the kitchen.  The

claimant was asked how he got hurt and he explained about his encounter with Gabe

Garcia.

He’s left-handed, and he grabbed me by what would be my
right arm.  I don’t know if he meant to throw me to the
ground or meant to push me back.  But either way, looking
back at it, my dress shirt like this (indicating), but white, was
ripped from my shoulder down.  And, when he threw me, my
feet, which were planted on the ground facing him, - - both
of them, you know, as two people would stand if you’re
facing each other - - stayed in that position.  And, as my
body went down, my feet didn’t slip or move or adjust to my
changing position.  And both of my knees popped, and I
heard a loud sound and was told later that I screamed like a
girl.  (T., p. 27, lines 1-11.)

According to the claimant, the disagreement was over the restaurant and the job.  The

claimant testified that he fell to the ground and heard a loud popping sound and felt

pain in his knees.  The claimant testified that he got up and clocked out and went
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home.  The claimant went to see his family doctor the next day, had an MRI and had

left knee surgery in October 2008.  The claimant had right knee surgery about one

month before the hearing.  He also was involved in a motor vehicle accident in

December 2008 but sustained no injuries.  The claimant invited the employer, Mr.

Larsen, to his home and asked if he could do paperwork for him either at home or at

the restaurant and Mr. Larsen said no.  The claimant has not worked since October 7,

2008 and testified that he had not been released from the doctor’s care.

Under cross examination, the claimant admitted that he has sought counseling at

Mr. Larsen’s suggestion and has had some history with law enforcement issues.  The

claimant admitted suffering from depression and anxiety.  The claimant confirmed that

after he picked up his prescription from the pharmacy that he did not actually take the

medication but testified that he would take it when he finished working.  The claimant

verified that he was 6 feet, 2 inches and weighed 245 pounds and stated that Mr.

Garcia grabbed him by the arm and threw him down.  The claimant testified that he

earned $500 per week.

Paula Reich, girlfriend of the claimant’s, testified that she and the claimant live

together and work at the same employer.  Mr. Reich testified that Mr. Larsen called her

to come in to work on October 7, 2008 and stated that Mr. Larsen thought the claimant

was acting a little bit weird.  She arrived at work a little after 7:00 p.m.  Ms. Reich did

not hear any raised voices in the kitchen but she was asked to go outside when Mr.

Garcia and the claimant were yelling and cursing.  She testified that she saw the two in

close proximity and she saw Mr. Garcia grab the claimant’s arm and twist him
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backwards.  The claimant and Ms. Reich both left the respondent employer.  Ms. Reich

confirmed that Mr. Larsen came to their home a few days after this incident and wanted

the claimant to go into long term rehab and made it clear he could no longer work at the

restaurant.  Ms. Reich confirmed that the claimant was trying to get his medication

regulated at the time of the work incident.

Gabriel Garcia, chef for the respondent employer on October 7, 2008, testified

that he was in charge of the kitchen.  Mr. Garcia testified that everyone was busy doing

their job on October 7, 2008, as a financial seminar was being held as well as the

normal dining.  Mr. Garcia testified that the claimant looked like he was under serious

duress and he further testified that the claimant’s job was mixing drinks for customers

as well as his other duties.  Mr. Garcia testified that he and the claimant got into an

argument about the work and the claimant swung at him two times and he shoved him

away and the claimant hit the curb and he fell.

Under cross examination, Mr. Garcia testified that he wrote a statement about

the incident; however, he was coached about what to put in the statement by Mr.

Larsen.  Mr. Garcia did not see the claimant take any drugs nor have any alcohol on

October 7, 2008.  Mr. Garcia testified that tensions were high because the restaurant

was busy and was run on a thin crew.  Mr. Garcia wrote his statement eight days after

the incident.

Robert Larsen, owner of the business, testified that the claimant has a history of

alcohol-related problems in the past.  Mr. Larsen had encouraged the claimant to seek

help.  Mr. Larsen testified that on October 7, 2008, the claimant was glassy-eyed and
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not completely coherent.  Mr. Larsen testified that the claimant told him he needed to

get some medication and he was told he was in the middle of a shift and should not

leave.  Mr. Larsen testified that he told the claimant: “Don’t come back.”  I said, “This is

another example of what we were concerned about.  I’m sorry, this is going to cost you

your job.”  T., p. 80.  While Mr. Larsen did not use the word, “fired,” he did say, “This is

it, Taison.  No more.”  T., p. 80.  Mr. Larsen then called Paula Reich to come in and

work and left instructions that the claimant was not to work and he left for the evening.

Under cross examination, Mr. Larsen testified that he arrived at the restaurant

about 5:00 to 5:30 and left about 6:30.  Mr. Larsen testified that he did not interact with

the claimant until the claimant advised him that he was leaving to go pick up his drugs. 

Mr. Larsen testified that it was his employee, Diana Flaushauer, who told him that

something is terribly wrong with Taison.  Mr. Larsen testified that he told Paula Reich to

advise the claimant that he did not want him to work that evening.

ADJUDICATION

In order to prove a compensable injury as a result of a specific incident that is

identifiable by time and place of occurrence, a claimant must establish (1) proof by a

preponderance of the evidence of an injury arising out of and in the course of

employment; (2) proof by a preponderance of the evidence that the injury caused

internal or external harm to the body that required medical services; (3) medical

evidence supported by objective findings establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102(4) (Repl.
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2007).  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the claim, compensation must be

denied.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

A compensable injury is an accidental injury causing internal or external harm

that arises out of and in the course of employment.  Ark. Code Ann. §11-9-102(4)(A)(i)

(Supp. 2007).  A compensable injury does not include an “[i]njury which was inflicted

upon the employee at a time when employment services were not being performed.” 

Ark. Code Ann. §11-9-102(4)(B)(iii).  An employee is performing employment services

when he or she is doing something that is generally required by his or her employer. 

Collins v. Excel Spec. Prods., 347 Ark. 811, 69 S.W.3d 14 (2002).  The test for

determining whether an employee was injured while performing employment services is

the same as the test for determining whether an injury occurred out of and in the course

of employment: whether the injury occurred within the time and space boundaries of the

employment when the employee was carrying out the employer’s purpose or advancing

the employer’s interest directly or indirectly.  Id., White v. Georgia-Pacific Corp., 339

Ark. 474, 6 S.W.3d 98 (1999); Olsten Kimberly Quality Care v. Pettey, 328 Ark. 381,

944 S.W.2d 524 (1997).  Thus, the critical issue is whether the interests of the

employer were being directly or indirectly advanced by the employee at the time of the

injury.  Collins, supra. 

A compensable injury also does not include:

Injury to any active participant in assaults or combats which,
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although they may occur in the workplace, are the result of
nonemployment-related hostility or animus of one, both, or
all of the combatants and which assault or combat amounts
to a deviation from customary duties; furthermore, except for
innocent victims, injuries caused by horseplay shall not be
considered to be compensable injuries.  

Ark. Code Ann. §11-9-102(4)(B)(i).

After considering the testimony and the credible evidence presented, I find the

claimant has failed to prove by a preponderance of the evidence that he sustained

compensable knee injuries arising out of his employment and at a time when

employment services were being performed.  I gave more weight to the credibility of a

co-employee, Gabriel Garcia, and the employer, Bob Larsen, than to the credibility of

the claimant.  I found the testimony of Mr. Larsen more credible when he testified that

the claimant did not seem to be coherent on October 7, 2008.  Mr. Larsen further

testified that the claimant left in the middle of his shift to get medication from the

pharmacy leaving the restaurant with insufficient staffing.  I found Gabe Garcia to be

more credible when he testified that the claimant swung at him two times while he and

the claimant were arguing outside the kitchen.  Mr. Garcia testified that he was

defending himself when he pushed the claimant after he was swung at by the claimant. 

I found the claimant’s activities were a deviation from his customary duties and were

not furthering the employer’s interests and could be characterized as horseplay.  Even

if the animosity arose because of a work-related disagreement, the activity of fighting is

a deviation from work duties and the claimant cannot be characterized as an innocent

victim.  See, Ark. Code Ann. §11-9-102(4)(B)(i).  I did not find the claimant to be a
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credible witness.  Credibility of witnesses is properly the province of the Commission,

which had the benefit of the witnesses’ presence to judge their demeanor and

determine the weight to be accorded their statements.  Gansky v. Hi-Tech Engineering,

325 Ark. 163, 924 S.W.2d 790 (1996).

Certainly, the medical evidence supports the claimant’s contention that he

sustained a left knee injury; however, that is not sufficient to support a compensable

injury.

ORDER

The claimant has failed to prove by a preponderance of the evidence that he

sustained compensable knee injuries arising out of and in the course of  his

employment on October 7, 2008.  The claim for benefits is respectfully denied and

dismissed.

IT IS SO ORDERED.
_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


