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STATEMENT OF THE CASE

On March 19, 2009, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on January 14, 2009, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on August 12,

2008.

3.   The claimant was earning an average weekly wage of $511.71 which would

entitle him to compensation at the rate of $341.00 per week for total disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s left knee on August 12, 2008.

2.   Related medical.

3.   Temporary total disability benefits from August 12, 2008 through November 12,

2008.
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4.   Attorney fee.

The claimant’s contentions are set out in set out in his pre-hearing questionnaire

which is attached as Exhibit #1 to the Commission’s pre-hearing order. 

The respondents contend claimant did not sustain an injury while performing

employment services.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on January 14, 2009, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has met his burden of proving by a preponderance of the evidence that

he suffered a compensable injury to his left lower extremity while employed by respondent

on August 12, 2008.

3.   Respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s compensable injury.

4.   Claimant received his full wages during his disability period; therefore, he is not

entitled to any temporary total disability benefits.  A.C.A. §11-9-807(b).

FACTUAL BACKGROUND

The claimant is a 38-year-old man who was hired by the respondent on May 18,

2008 as a radio dispatcher.  Claimant was responsible for dispatching fire, police, and

ambulance.  Although the claimant was technically in the police department, claimant was
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ordered to undergo training by the fire department.  A training program lasting eight days

was prepared by Kevin McDonald, the assistant fire chief for the respondent.  This training

program included training in a class and also training outside of the classroom.  In addition

to going on calls with the fire department, the dispatchers were also given tours of the fire

stations and all firefighting equipment.  According to McDonald the training program was

created in an effort to familiarize the dispatchers with the fire department and the duties

and services the department provided to the community.  This would allow the dispatchers

to have a better understanding when they were dispatching units.

On the afternoon of the second day of training, August 12, 2008, the dispatchers

were taken on a tour of the respondent’s various fire stations by Assistant Chief McDonald.

After touring three stations they arrived at Station Number 6, a two-story fire station.  The

tour eventually took them upstairs where they were shown a workout room and sleeping

quarters.  As they were leaving the upstairs area the dispatchers were shown the fire pole

by McDonald.  After one of the dispatchers asked if they could slide down the pole,

McDonald demonstrated the technique and slid down the pole to the first floor.  McDonald

then indicated that the next dispatcher could come down.  Claimant attempted to go down

the pole but did not get his legs wrapped around it correctly.  As a result, he dropped too

quickly and hit the floor injuring his left knee.

After receiving some treatment from one of the paramedics, claimant was taken to

see Dr. Cooper by McDonald.  Claimant was given medications and a leg immobilizer.  In

addition, he was taken off work and referred to Dr. Chris Arnold.  Dr. Arnold ordered a CT

scan which revealed a left tibial plateau fracture.  As a result, Dr. Arnold referred claimant

to Dr. Weber in Little Rock for additional treatment.  Dr. Weber performed an open

reduction and internal fixation surgery on August 18, 2008.  Subsequent to the surgery by

Dr. Weber the claimant had complications including an infection which resulted in a

debridement surgery by Dr. Arnold on August 27, 2008.  Claimant subsequently had
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additional complications including a fever and rash related to medication.  This also

resulted in hospitalization and a change in claimant’s antibiotic medications.  Claimant has

continued to have pain and has been referred to Dr. Piechal for pain management

treatment by Dr. Arnold.

The claimant has filed this claim contending that he suffered a compensable injury

to his left lower extremity as a result of the incident which occurred on August 12, 2008.

He has requested payment of medical benefits, temporary total disability benefits, and a

controverted attorney fee.  Respondent contends that claimant did not suffer a

compensable injury because he was not performing employment services at the time of his

accident.  

ADJUDICATION

Claimant contends that he suffered a compensable injury to his left lower extremity

when he fell while sliding down a fire pole on August 12, 2008.  Claimant’s claim is for a

specific injury identifiable by time and place of occurrence.  The Commission has stated

in Henry Weaver v. Precision Packaging, Full Commission Opinion filed February 2, 1995

(E400880), that pursuant to Act 796 of 1993, the following must be shown in order to

establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   
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There seems to be no question that the claimant suffered an injury which caused

internal physical harm to his body that required medical services and that he has offered

medical evidence supported by objective findings establishing an injury or that the injury

was caused by a specific incident identifiable by time and place of occurrence.  The real

issue in this case is whether the claimant’s injury arose out of and in the course of his

employment with regard to whether claimant was performing employment services.

A.C.A. §11-9-102(4)(B)(iii) indicates that a compensable injury does not include

those injuries which were inflicted upon the employee at a time when employment services

were not being performed.  An employee is performing employment services when they

are performing an activity that is generally required by their employer. Wallace v. West

Fraser South, Inc., 365 Ark. 68, 225 S.W. 3d 361 (2006).  The test for determining whether

an employee was acting within the “course of employment” at the time of the injury requires

that the injury occur within the time and space boundaries of the employment, when the

employee is carrying out the employer’s purpose or advancing the employer’s interest

directly or indirectly.  White v. Georgia-Pacific Corporation, 339 Ark. 474, 6 S.W. 3d 98

(1999).  The issue of whether an employee was performing employment services within

the course of employment depends upon the particular facts and circumstances of each

case.  Moncus v. Billingsley Logging, 366 Ark. 383, 235 S.W. 3d 877 (2006).  

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant was performing employment services at the time

of his injury.  First, I find that the claimant’s injury occurred within the time and space

boundaries of his employment.  At the time of the fall the claimant was participating in a

mandatory training program conducted by Assistant Fire Chief Kevin McDonald.  That

mandatory training program included a tour of the respondent’s various fire stations.

McDonald specifically testified that at the time of his injury claimant was not performing an

activity that he had been told not to do.  In addition, McDonald also testified that claimant’s
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injury occurred during the tour when claimant was on duty.  The testimony of McDonald

corroborated the testimony of the claimant regarding the time and space boundaries of the

employment.  Based upon the testimony of the claimant and McDonald which I find to be

credible, I find that claimant’s injury occurred within the time and space boundaries of his

employment.

I also find that the claimant was carrying out his employer’s purpose or advancing

his employer’s interest either directly or indirectly.  McDonald testified at the hearing that

he created the training program in an effort to familiarize the dispatchers with the fire

department and the duties and services it provided to the community.  This would allow the

dispatchers to have a better understanding when they were performing their job as a

dispatcher.  McDonald specifically testified that the dispatchers were encouraged to take

part in the training and to do hands-on activities if those activities were available.

McDonald testified that they wanted as much interaction and involvement by the

dispatchers as possible within limits.

McDonald testified that the program encouraged participation by the dispatchers.

McDonald went on to describe various activities that the dispatchers were allowed to

participate in if they chose to do so.  These included rescue training, going up in a bucket

lift, and putting on protective gear.  In addition, the dispatchers were also allowed to go

with the fire department and paramedics on calls as observers.  Finally, McDonald testified

that the dispatchers were allowed to observe or participate in activities and whether they

chose to observe or participate, it was still part of the training program.

The respondent’s argument in this case seems to be that the activity of sliding down

the fire pole was not a preplanned activity as part of the training program and that claimant

was not ordered to go down the fire pole, but instead chose to do so voluntarily.  While it

is true that claimant had the choice of going down the fire pole, the mere fact that claimant

chose to do so does not mean that he was not performing employment services.  When
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one of the dispatchers asked if they could go down the fire pole, McDonald indicated that

they could do so if they chose to.  McDonald demonstrated the proper technique for sliding

down the pole and then slid down himself.  He then indicated that the next person should

come down the pole.  This was the claimant and he suffered the injury to his leg.  While

this activity was not mandated, the claimant and other dispatchers were encouraged to

participate in various activities.

In my opinion, the facts in this case are analogous to the facts in Engle v.

Thompson, 96 Ark. App. 200, 239 S.W. 3d 561 (2006).  In that particular case, the

employee worked for a company which required attendance at an offsite work event.  The

event was conducted at Gaston’s Resort and Bull Shoals Lake.  In addition to some

specific work activities, the employees were also free to engage in various recreational

activities.  Engle was injured when she struck some rocks while jumping off a cliff into the

lake. The Court specifically rejected the argument that Engle was not performing

employment services because she was not expressly directed by her employer to jump

from a cliff into the lake.  The Court held that claimant was performing employment

services at the time of her accident because the purpose of the offsite meeting was for

employees to bond and have fun.  The Court noted that as long as the participants were

advancing the purpose of the meeting they were furthering the interest of their employer.

Likewise, in this particular case, even though the specific activity of sliding down a

fire pole was not preplanned as a part of the training program, the entire purpose of the

training program was for the dispatchers to become familiar with the fire department, its’

activities, and its’ equipment.  The claimant and the other dispatchers were specifically

given permission by McDonald to slide down the fire pole if they chose to do so.  The fact

that this activity was voluntary and not mandatory does not mean that the employees were

not carrying out their employer’s purpose or advancing its’ interest.

In summary, I find that the claimant was performing employment services at the time
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of his injury on August 12, 2008.   In addition, I find that claimant has satisfied the

remaining elements of compensability and he has therefore proven that he suffered a

compensable injury.

Respondent is liable for payment of all reasonable and necessary medical treatment

provided in connection with his compensable injury.  This includes the surgery performed

by Dr. Weber as well as the medical treatment provided for complications subsequent to

that surgery.

Claimant testified at the hearing that some of his medical treatment has been paid

for by group health insurance.  Accordingly, respondent is entitled to a credit pursuant to

A.C.A. §11-9-411.

Claimant has also requested payment of temporary total disability benefits from

August 12, 2008 through November 12, 2008.  However, claimant testified at the hearing

that while he was off work he was paid his full salary by the respondent.  Pursuant to

A.C.A. §11-9-807(b), if an injured employee receives their full wages during disability they

are not entitled to compensation benefits.  Because no disability compensation benefits

are awarded, claimant’s attorney is not entitled to a fee.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he suffered a compensable injury to his left lower extremity while employed by respondent

on August 12, 2008.   Respondent is liable for payment of all reasonable and necessary

medical treatment provided in connection with claimant’s compensable injury.  Having

received his full salary during his period of disability, claimant is not entitled to any

temporary total disability benefits.  A.C.A. §11-9-807(b).

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no
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indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $486.75.

IT IS SO ORDERED.

                                                                    
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


