
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. F712354

TED B. WILCOX CLAIMANT

COAKLEY CO., INC. RESPONDENT EMPLOYER

BITUMINOUS CASUALTY CORP. RESPONDENT CARRIER NO. 1
SECOND INJURY FUND RESPONDENT CARRIER NO. 2

ORDER AND OPINION FILED APRIL 22, 2009

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE C. BURT NEWELL, Attorney at Law, Hot
Springs, Arkansas.

Respondent No. 1 represented by the HONORABLE JEREMY SWEARINGEN,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Hot Springs, Arkansas on March 6,

2009.  A prehearing conference was held on January 20, 2009 and a prehearing order

was filed the same date.  A copy of the prehearing order was marked as Commission

Exhibit No. 1 and made a part of the record without objection.  At the prehearing

conference, the parties agreed to the following stipulations:

1.  There was a September 27, 2007, employer-
employee relationship.

2.  The compensation rates are $504/378.

The claimant contends he sustained a compensable injury in the course and

scope of his employment and is entitled to medical benefits.



2

Respondents contend the claimant cannot meet the requirements of establishing

compensability.  Respondents contend the claimant’s back problems were a recurrent

of his longstanding pre-existing low back problems that he has had for 20 to 30 years. 

Respondents contend the claimant cannot establish the major cause requirement for a

compensable gradual back injury.  Respondents further contend any future or

additional medical is not reasonable and necessary.  Respondents further contend

notice was not given until October 29, 2007 and should the claim be found to be

compensable, respondents would not be liable for any benefits before notice was

given.

ISSUES TO BE LITIGATED

1.  Compensability.

2.  Medical benefits.

3.  Notice.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW
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1.  There was a September 27, 2007, employer-employee relationship.

2.  The compensation rates are $504/378.

3.  The claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable gradual onset back injury arising out of his employment and

that the injury was the major cause for his need for treatment.

DISCUSSION

The claimant, 54 years old, began his employment with the respondent in June

2005, where he worked as a mechanic.  His employer was involved in putting in utilities

and excavating.  The claimant worked on all types of equipment, to include trucks,

excavators, backhoes, bulldozers, hand grinders, chop saws and pumps.  The claimant

worked in the shop unless he was called out to work on equipment, to include changing

tires and making repairs.  The claimant has worked 50-hour weeks until recently and

now works only 45-hour weeks.  He typically would work a 10-hour day with no

limitations.

The claimant had a previous work injury when he worked in Chicago and this,

too, was a back injury and he received a 10% impairment rating with no surgery.  The

claimant saw Dr. William Cole in 2006, when he had back pain and got some muscle

relaxers.  In December 2006, he twisted wrong getting off the sofa at home and had

back pain and this caused him to see Dr. Lawrence Dodd and get a prescription.  The

claimant next saw Dr. Bruce Smith on November 6, 2007, after having back pain and

leg weakness.  The claimant had x-rays and an MRI.  The claimant testified that it was
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after the MRI that Dr. Smith discussed possible surgery.  The claimant then filed a

claim for workers’ compensation benefits.  The claimant testified that his work is very

physically demanding and he had an inordinate amount of tire changes in one week

and this was before his visit with Dr. Smith.  The claimant described the backhoe tires

as five feet tall and two feet wide and very heavy.  The claimant was a day away from

surgery when he learned he would have to put an $1,800 down payment at the hospital

and he canceled the surgery and decided to take steroid injections.  The claimant has

only missed three days of work and that was following the injection.

The claimant continues to work full time but has made some work modifications,

such as he does not change tires and he has a welder on his truck.  Some things he

used to do alone, he now has help.

Under cross examination, the claimant confirmed that he lives on two acres and

cuts his own grass and does yard work.  The claimant worked for several years at

Highlake Poultry and sustained a back injury while there.  He confirmed that he worked

for Meyer Material doing sand and gravel and maintenance type work for 14 years. 

The claimant also had a snow mobile accident where he injured his shoulder and hip. 

The claimant next worked for Martin Marietta as a working supervisor and he worked

there about two years before coming to the respondent employer.  The claimant took

Motrin for pain on occasion.  The claimant joined the respondent employer in June

2005 and admitted to taking Motrin on occasion for back pain or back aches.  The

claimant regularly camps, has a bass boat and canoe.  The claimant also does his own

truck maintenance.
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The claimant confirmed that before 2007 he had not had pain below his hips

stemming from his back.  He had previously taken Motrin, Flexeril and Vicodin.

ADJUDICATION

Since the claimant in the present claim alleges that he sustained a gradual onset

injury,  the requirements of Ark. Code Ann. §11-9-102(4)(A)(ii)(b) (Supp. 2005) are

controlling and the following requirements must be satisfied:

(1) proof by a preponderance of the evidence of an injury arising out of
and in the course of his employment;

(2) proof by a preponderance of the evidence that the injury caused
internal or external physical harm to the body which required medical
services or resulted in disability or death;

(3) medical evidence supported by objective findings, as defined in Ark.
Code Ann. §11-9-102(16), establishing the injury;

(4) proof by a preponderance of the evidence that the injury was the major
cause of the disability or need for treatment.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability of the injury alleged, he fails to establish

the compensability of the claim and compensation must be denied.  See, Jerry Reed v.

ConAgra Frozen Foods, Full Workers’ Compensation Commission Opinion filed

February 2, 1995 (E317744).

After considering the medical evidence and the testimony of the claimant, I find

the claimant has failed to prove by a preponderance of the evidence that his back

problems are the result of a compensable injury with respondents.  The claimant has
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failed to prove the major cause element of the statute.  There is no requirement that a

claimant show his work to be the major cause of his disability or need for treatment;

rather, the claimant is required to show that his injury was the major cause of his

disability or need for treatment.  Medlin v. Wal-Mart Stores, Inc., 64 Ark. App. 17, 977

S.W.2d 239 (1998); Ark. Code Ann. §11-9-102 (4)(E)(ii).  Nonetheless, the claimant

must still prove a causal connection between his employment and the injury.  Crudup v.

Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000).

The claimant was most candid in relating that he had a previous back injury in

the 1980s resulting from a work injury where he received a 10% impairment rating.  The

claimant has also candidly admitted that he has continued to perform work that was

strenuous and he has worked long hours.  He has also taken Motrin and other pain

medication sporadically throughout his working life.  The claimant maintains an active

life outside the home with camping, boating and other activities maintaining his home

and vehicles.  When the claimant sought medical treatment in November 2007 with Dr.

Smith, he did not report a work injury on his initial paperwork and only filed a claim after

learning it was recommended he have surgery.  The claimant testified that his back

began to hurt more after he had changed about ten big equipment tires in one week but

was not caused by one specific incident.  He sought medical treatment following that

activity; however, he did not immediately make a claim for a work injury.   Instead, he

put that visit on his group health insurance.  

Dr. Bruce Smith, an orthopedic surgeon, treated the claimant and had scheduled

him for surgery that was later cancelled.  In Dr. Smith’s deposition, he testified that
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there is a relationship between the claimant’s symptoms and his work, but it is harder to

say if it is an aggravation or a recurrence of his old back problems.  Dr. Smith said the

claimant’s condition is “probably” related to his work because he had gone a long time

without having trouble.  Without an MRI back in the 1980s to look at and compare with

the current MRI, Dr. Smith cannot be certain the claimant’s back has changed

significantly.  Dr. Smith also could not connect the claimant’s work with his current

condition and establish the major cause requirement.  The term major cause means

more than fifty percent of the cause, which must be established by a preponderance of

the evidence.  Ark. Code Ann. §119-102(14)(A) & (B) Supp. 2005.  It was everyone’s

understanding that the claimant had some significant pre-existing back problems with a

10% permanent impairment rating.

Dr. Wayne Bruffett, an orthopedic surgeon, saw the claimant on November 2,

2007 and the MRI revealed that the claimant had a herniated disc at L4-5 on the right

with extruded fragment and L4 radiculopathy.  Dr. Bruffett further stated that he could

not say within a reasonable degree of medical certainty that the claimant’s problems

are work related.  The claimant just “assumed” his work caused the problems.  On June

12, 2008, Dr. Bruffett again stated in a letter that he could not make a causal link

between the claimant’s current back problems and his employment.

At the time of the hearing, the claimant had elected to get a steroid injection and

not go forward with surgery.  He was continuing to work full time.  The medical

evidence did not reconcile that the claimant’s current back problems were an
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aggravation arising out of his employment and the major cause of his need for

treatment.

Since the claim was not found to be compensable, the medical treatment and the

notice defense will not be addressed.

ORDER

The claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable gradual onset back injury arising out of his employment and

that the injury was the major cause for his need for treatment.  The claim for benefits is

respectfully denied and dismissed.

IT IS SO ORDERED.
_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


