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GRADY WHITFIELD, EMPLOYEE CLAIMANT

DASSAULT FALCON JET CORP., EMPLOYER RESPONDENT NO. 1

INSURANCE CO. STATE OF PENNSYLVANIA,
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Hearing before Administrative Law Judge O. Milton Fine II on March 10, 2008, in Little
Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Keith Wren, Attorney at Law, Little Rock, Arkansas.

Respondents No. 1 represented by Ms. Melissa Wood, Attorney at Law, Little Rock,
Arkansas.

Respondent No. 2 represented by Mr. David Simmons, Attorney at Law, Little Rock,
Arkansas, not appearing.

STATEMENT OF THE CASE

On March 10, 2009, the above-captioned claim was heard in Little Rock, Arkansas.

A prehearing conference took place on August 18, 2008.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations
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At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  The first was amended, and an additional one was reached, resulting in the following

six, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

these claims.

2. The employee/employer/carrier relationship existed on or about April 17,

2006 and September 11, 2006.

3. Claimant has been assigned a four percent (4%) whole body impairment

rating associated with the April 17, 2006 right shoulder injury, and a three

percent (3%) whole body impairment rating associated with the September

11, 2006 injury.

4. Respondent carrier has accepted and paid the above impairment ratings.

5. Respondent Second Injury Fund accepted and paid a fifteen percent (15%)

wage loss disability, which was not controverted.

6. Claimant’s average weekly wage on April 17, 2006 was $915.06, and on

September 11, 2006, it was $904.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant is entitled to wage loss disability benefits over and above

the fifteen percent (15%) accepted and paid by Respondent Second Injury

Fund.
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2. Whether Second Injury Fund liability exists under these claims.

3. Whether Claimant is entitled to a controverted attorney’s fee.

4. Whether Respondents No. 1 are entitled to credit for overpayment of

permanent partial disability benefits with respect to the April 17, 2006 injury.

5. Whether Claimant is entitled to additional permanent partial disability

benefits that were underpaid?

6. Whether the September 11, 2006 incident acted as an independent

intervening incident such to relieve Respondents No. 1 of liability associated

with the April 17, 2006 incident.

Contentions

At the hearing, the Second Injury Fund added an additional contention.  The

contentions now read:

Claimant:

1. On April 17, 2006, the Claimant, Grady Whitfield, sustained a compensable

injury to his right shoulder.  At the time his average weekly wage was

$982.29.  Mr. Whitfield returned to work at light duty, but was not allowed by

his supervisor to work overtime because of his light duty status.  Further, he

missed some work due to a motor vehicle accident as well as an unrelated

back injury.  On September 7, 2006, Mr. Whitfield was released at maximum

medical improvement by Dr. Charles Pearce and assigned a four percent

(4%) permanent partial impairment to the body as a whole.  He returned to

work at full duty and on September 11, 2006 he sustained a new injury to his
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right shoulder.  At that time his average weekly wage was recalculated by

the adjuster and was incorrectly calculated to be $639.00.  At the time of his

second injury, Mr. Whitfield was earning $23.11 per hour and a full time work

week in his employment was not less than 40 hours.  Consequently, Mr.

Whitfield contends that his average weekly wage for his second injury should

be $982.29.  Mr. Whitfield also contends that he has sustained wage loss.

Respondents No. 1:

1. Respondents contend that all appropriate benefits have been paid with

regard to Mr. Whitfield’s workers’ compensation claim.  It is Respondents’

position that in the event he is awarded any wage loss disability benefits,

those benefits should be the responsibility of the Second Injury Fund and not

of the Respondent carrier herein.  It is Respondents’ position that the

September 11, 2006 incident acted as an independent intervening cause,

relieving the Respondents of liability for any benefits associated with the

April 17, 2006 incident.

Respondent No. 2:

1. The Second Injury Fund states that there was no combination of injuries

which resulted in an increased amount of disability arising from the April 17,

2006 injury (F604254) and that if there is any wage loss disability arising

from that injury, it is the responsibility of Respondents No. 1.  The Second

Injury Fund further states that if there were pre-existing back problems, they
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did not become symptomatic until after the September 11, 2006 injury

(F613093).

2. The Second Injury Fund accepts liability in the amount of fifteen percent

(15%) for wage loss disability arising from the September 11, 2006 injury.

However, the Second Injury Fund denies any liability in connection with the

April 17, 2006 injury.

3. The Second Injury Fund denies that it has controverted the fifteen percent

(15%) wage loss disability for the September 11, 2006 injury (F613093) and

contends that the claimant answered the Second Injury Fund’s

interrogatories on April 1, 2008, and that settlement negotiations have been

in progress on the claim since April 4, 2008.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe his demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

these claims.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of the evidence that he is entitled

to three percent (3%) in wage loss disability benefits over and above the
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fifteen percent (15%) that Respondent Second Injury Fund already accepted

and paid.

4. Respondent Second Injury Fund is liable for the additional three percent

(3%) in wage loss disability benefits being awarded.

5. Claimant has proven by a preponderance of the evidence that he is entitled

to a controverted attorney’s fee on the additional three percent (3%) wage

loss disability benefits awarded herein, to be paid by the Second Injury Fund

under Ark. Code Ann. § 11-9-715(a)(2)(A) (Repl. 2002).

6. Respondents No. 1 have not proven by a preponderance of the evidence

that they are entitled to a credit for overpayment of permanent partial

disability benefits to Claimant in connection with his April 17, 2006 right

shoulder injury because the evidence shows that the amount paid equals the

amount that was owed:  $6,588.00.

7. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional permanent partial disability benefits that were allegedly

underpaid in connection with his September 11, 2006 right shoulder injury

because the evidence shows that there was actually an overpayment to

Claimant in the amount of $801.00, entitling Respondents No. 1 to a credit

for that amount.

8. Respondents No. 1 have not proven by a preponderance of the evidence

that the September 11, 2006 incident acted as an independent intervening

cause.
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CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, a compilation of

Claimant’s medical records, consisting of 12 abstract and index pages and 54 numbered

pages thereafter; Respondents No. 1 Exhibit 1, another compilation of Claimant’s medical

records, consisting of 10 abstract and index pages and 94 numbered pages thereafter; and

Respondents No. 1 Exhibit 2, non-medical documents including the First Report of Injury,

requests for leaves of absence by Claimant, his wage records, a printout of benefits paid

on his behalf in connection with these claims, his post-injury wage records, documents

pertaining to Respondent Dassault Falcon Jet Corporation’s (hereinafter “Dassault”) work

modification program, and Claimant’s resignation letter, consisting of three abstract and

index pages and 20 numbered pages thereafter.  Also, and without objection, the record

was held open at Claimant’s request to receive his records from United Pain Care.  These

records, comprised of one transmittal letter and four pages thereafter, have been blue-

backed to the record.

Testimony

Grady Whitfield.  Claimant testified that he is 49 years old, a high school graduate,

and attended military schools.  He served in the United States Navy from 1980 to 1984 and

obtained hydraulics instruction there.  His job in the service was an aircraft structural

mechanic.  After his discharge, he moved back to Arkansas and went to work for
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Respondent Dassault in Little Rock, where he stayed until 2007.  Dassault sells business

jets.  His job there for 12 years was working in the sheet metal shop to repair damaged

flight controls.  After that business was moved to Delaware, Claimant’s job was in the

hanger.  He described his job as performing any repair or installation that required use of

a rivet gun.  That was the job he had at the time he was injured in 2006.

Claimant in this position used a rivet gun every day.  He stated that use of the tool

“takes a lot on your shoulder.”  According to him, he literally had “thousands” of rivets to

drill out and replace.  He estimated that six of eight hours each day involved use of the

rivet gun, and eight out of ten hours when he worked overtime–eight percent (80%) of his

job.  Much of this rivet work was overhead, when they had to be installed on the underside

of airplanes.  Moreover, the job had a fifty-pound lifting requirement because he had to

remove from the unfinished jets lead weights used to compensate for the lack of seats,

etc., when they were flown to Little Rock.

With respect to his first alleged injury, Claimant testified that on April 17, 2006, he

injured his right shoulder when he was “jacking an aircraft stand,” which is a large ladder

used to climb up on the tops of the backs of airplanes to work.  As he was performing the

jacking maneuver, he felt a pop in the shoulder.  After undergoing steroid shots and

therapy, Claimant underwent surgery performed by Dr. Charles Pearce.  At a certain point,

he was released to light duty and handled errands and other duties not involving riveting.

Dassault wanted him to go ahead and train to use the computer and not return to heavy

duty work, so they sent him to handle bookkeeping duties.  But Claimant stated that the
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person who had handled this job for many years had his own way of performing it and was

off on medical leave, which prevented Claimant from learning what to do.

On September 9, 2006, he was returned to full duty.  Claimant went back to his

former job at Dassault, and began using the rivet gun again.  He described his shoulder

as being painful, and stated that he reported this and was told he had a full release and

was required to work.  Claimant testified that on September 11, 2006, his third day back

at regular duty, he was drilling TR seals and felt a rip in his right shoulder.  Dr. Pearce

operated on him again.

Since his second release, his shoulder has remained painful.  His testimony was

that he can no longer swim and that even strumming a guitar hurts.  Claimant is right-

handed, and is unable to play baseball or basketball with his young son.  He has

undergone injections in an effort to get rid of scar tissue in the shoulder, and he has been

prescribed Hydrocodone for pain.  While he uses this medication, he tries to do so

infrequently, only three to four times per week, because it slows him down.  At the time of

the hearing, he described having a dull pain in his shoulder upon movement.

In addition to the treatment supplied by Respondents No. 1, Claimant has gone to

the VA Hospital.  He was referred to Dr. Ahmad at United Pain Care, where he has

undergone injections and electrical massage therapy.  He did not yet know if this therapy,

which has helped in the short term, would produce long term benefits.

Claimant has not returned to work anywhere since the last injury occurred.  He

qualified for Social Security disability benefits while still recuperating from the second

surgery, so he did not return to Dassault.  The Social Security Administration is trying to



Whitfield - F604254 & F613093 10

place him in a job that will accommodate his shoulder problems.  He helps customers at

his dad’s hay farm at times.  Because of his shoulder condition, he can no longer operate

the rivet gun, although he unsuccessfully tried to do so left-handed.  His testimony was

that because of the finesse required in working on the skin of aircraft–which cannot

tolerate rivets being off-center more than 30/1000s of an inch–he can no longer do that

job.

He stated that he also has problems with his right lower back and left shoulder that

are not work-related, as well as sleep apnea and psychological issues.  Use of the CPAP

machine for his apnea has helped with his psychological condition.

Under questioning from Respondents No. 1, Claimant stated that while in the Navy,

he was struck with a flashlight and suffered a loss of vision.  He suffered a work-related

injury to his low back in 1991, and it has bothered him ever since.  He re-injured it at home

in 1998.  Claimant has also had hernias and undergone stomach surgeries.

He clarified that he returned to work on September 7, 2006 following his first

shoulder injury.  All of his authorized treatment for his shoulder has been paid for by

Respondents No. 1, and he has not been prohibited from returning to Dr. Pearce.  He

decided on his own to seek treatment at the VA.  Claimant went there after teaching his

son to swim and picking him up, throwing a softball, and riding a dirt bike–with the first

three incidents causing right shoulder pain and the latter hurting his left.  On July 30, 2007,

the VA took him off work due to his back.  At one point, he was scheduled for back surgery,

but it was postponed and now he is waiting to see if therapy will help instead.  He
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attributes his back problems to a work-related 1991 injury at Dassault, and is taking pain

medication to deal with it.

He was approved for Social Security disability in January 2007, and elected not to

return to work thereafter.  He requested a medical leave of absence on January 19, 2007

due to his back, and extended it through September 4, 2007.  Claimant resigned from

Dassault two days later, September 6, 2007.  His psychological problems resulted in one

hospitalization, but is under control provided he uses the CPAP machine.  He has to use

Ambien to enable him to tolerate the machine.

He has been instructed by Social Security to call a certain number and sign up for

job assistance; they will look at his injuries–back, shoulders, apnea–and will attempt to find

a job he can perform.  Claimant stated that he is fairly good with computers.

Under questioning from the Second Injury Fund, Claimant testified that he has never

undergone surgery on his back.  His treatment for the condition in 1991 consisted of

electrical treatments, therapy, and pain medication, and he was idle for about one month

before he was released to full duty.  Since then, his back “lock[ed] up” three to four times

prior to 1998, causing him to be off work one to three weeks at a time.  He stated that his

back has now “completely collapsed” and that he has a very painful case of sciatica.

Claimant stated that he reported the injury in 1991 as work-related, but was not off work

long enough to qualify for benefits.

In December 2006, after his right shoulder injuries took place, he suffered a left

shoulder injury as the result of a motor vehicle accident and had to undergo surgery in the
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spring of 2007.  He took leave from work around that time.  Claimant testified that he fully

recovered and that his left shoulder does not bother him.

With respect to his Social Security disability, Claimant stated that he receives

$1,600.00 per month in benefits.  He has no other income.  The person at Social Security

who was handling his benefits case told him not to return to work.

Clamant testified that Respondent Dassault offered to allow him to continue in his

job–use of the rivet gun.  He denied, however, that the company notified him in April 2007

that modified duty was available.  According to him, Dassault hired a specialist to help

injured workers, but he told Claimant that the company could not take him back because

of his left shoulder.  When he took the computer job there while he was on light duty, no

training was offered to him because the person who held the job on a regular basis was

out.  Claimant felt that with proper training, he could have performed that job.

He applied for a job as a locksmith six months ago, but has heard nothing.  Except

for that, he has worked only through Social Security in his job search because Arkansas

Workforce Services informed him they could not help him because of his Social Security

disability status.

Under further questioning from his counsel, Claimant stated that he earned

$3,600.00 per month at Dassault, and is drawing $1,600.00 per month in disability

benefits.  None of the jobs he has looked at pay anywhere near what he was earning at

Dassault.  He earned $25.00 per hour there, with time-and-a-half for overtime and double

pay on Sundays.
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When asked about activities that have aggravated his right shoulder, he stated that

throwing two pitches caused him pain.  Swimming for one hour caused pain and

numbness.

When questioned by me, Claimant testified that the rivet gun he used at Dassault

weighs around eight pounds and is powered by air.  He used this gun even when working

overhead and in other “awkward positions.”  In using the gun, he had to hold a 15-pound

“bucking bar” in his left hand to “buck the tails” of the rivets he shot.  His statement was

that this job required use of both of his hands.  Asked about having someone else hold the

bucking bar, Claimant testified:  “Yeah, there’s people available, but when the rivets are

where you could do it, the supervisor wanted us to shoot and buck them ourselves.”

Notwithstanding the bar issue, Claimant stated that he could no longer perform the job due

to the jarring of the gun.  While he was on light duty, he was able to perform some light

riveting work such as attaching electronic pieces.  Such jobs are lighter only because of

the number of rivets required; the gun used is the same, and even these tasks caused him

pain.  He added that such jobs only came along on a seldom basis, and no one was

assigned to such tasks on a full-time basis; but he admitted that there might be enough

such work so that one employee could be assigned to it exclusively.

With regard to the temporary computer job, Claimant elaborated that he was

attempting to use a program to calculate how much carpet, etc., a plane would need as

part of a retrofit, but without training work was backing up and “it was getting messed up.”

Prior to obtaining disability benefits, in January 2007, Claimant inquired into the availability
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of that position on a permanent basis, but was told that the person who held it had

returned.

Since then, he contacted his former supervisor at Dassault and he told Claimant

that he informed Social Security that he could not return to his job there because his left

shoulder was injured as well and that because of that the company could not use him.

While he stated that he is looking for computer and office jobs without regard to their pay,

he remarked on the stand that “If I could find a job making $25 an hour, and I was able to

do it, I would go do it.”  He is calling phone numbers recommended by Social Security for

jobs.  While he looks at the job listings in the Sunday newspaper, the only position he has

applied for is the locksmith one.

As for his medication, he testified that he only takes Hydrocodone three to four days

a week.

Under additional questioning by his counsel, Claimant recounted a conversation he

had with Jeff Morris, his supervisor.  Morris told him that he informed Social Security that

there was nothing Claimant could do at Dassault because “we need your shoulder, and if

you’re here, that’s why we need you.”  Claimant stated that he would not be able to

perform a job on the days that he takes Hydrocodone.

Exhibits-Medical

The medical records of Claimant introduced at the hearing that are contained in

Claimant’s Exhibit 1, Respondents No. 1 Exhibit 1 and the blue-backed exhibit reflect the

following:
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Non-shoulder conditions.  Claimant reported low back pain on November 22, 1993,

and stated that he was injured at work in 1991.  On December 8, 1993, he reported that

the pain actually began on November 29, 1993.  He denied that the injury occurred at work

on that occasion.  He was treated for depression in 1998, 2000, 2002, 2003 and 2004, and

was diagnosed in 2007 as having schizoaffective disorder.  He was noted in 2004 to have

auditory and visual hallucinations, and to possess psychotic features along with his

depression.  He had suicidal ideations as well.  Claimant was treated with electro-

convulsive therapy, and was off work for a period of time.  In 2008, he again presented

with multiple delusions.  He underwent surgery in October 2002 for gastroesophageal

reflux, and for an incisional and umbilical hernia on April 8, 2004.  Claimant was diagnosed

with sleep apnea following a sleep study, and was assigned to wear a sleep mask.  He

went to Dr. Govinda Lohani on November 6, 2006 with complaints of low back pain due to

moving furniture.  The doctor suspected myofascial pain.  He again complained of back

pain on July 3, 2007, due to his picking up a dirt bike that he admitted he was not

supposed to be riding.  A July 31, 2007 MRI showed mild bilateral foraminal narrowing at

L3-4 with mild bulging, moderate narrowing at L4-5, and a large focal protrusion at L5-S1

causing significant displacement of the right S1 nerve root.  On August 4, 2007, he rated

his low back pain as 10/10.  He was prescribed Hydrocodone and Flexeril.  However, he

failed a drug screen for cannaboids on September 26, 2007 and was not given refills of

narcotics.

Shoulders.  On April 25, 2006, Claimant presented to Dr. Charles Pearce with pain

in his right shoulder that began eight days before when he felt a pop while using a
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hydraulic jack pump on an aircraft stand.  An April 21, 2006 MRI showed rotator cuff

tendinopathy, rotator cuff interval capsulitis and perhaps a flap of posterior labrum.

Claimant rated his pain as 8/10.  He was diagnosed as having rotator cuff tendinosis of the

right shoulder.  Claimant underwent an injection, but continued to have pain.  For that

reason, on June 9, 2006 he underwent an arthroscopic SLAP tear repair, subacromial

decompression, and a distal clavicle resection.  He was diagnosed as having a Type II

SLAP tear from 10:30 to 1:30, impingement and AC joint arthrosis.  On July 27, 2006, he

was released to desk duty only, and began therapy four days later.  His restrictions were

modified to left arm duty only on August 10, 2006.  On September 7, 2006, Dr. Pearce

declared him to be at maximum medical improvement, but noted that Claimant had

returned to work earlier without clearance.  The doctor assigned him a seven percent (7%)

impairment rating to the upper extremity, translated to four percent (4%) to the body as a

whole, and released him to regular duty.

On September 26, 2006, Claimant reported to Pearce a recurrence of discomfort

in his right shoulder after performing a large riveting job.  Contrary to this history, Claims

Adjustor Amber Withers-Lowe with AIG Claims Services on November 14, 2006 related

that Claimant’s employer “advise[d] that he only used a small rivet gun (approx 3 lbs) for

about 1 hour on 9/11/06.”  Claimant was given an injection and permitted to remain on

regular duty.  He presented to Pearce on October 18, 2006 with continuing pain in his right

shoulder, and stated that he had not worked in three weeks.  The doctor recommended an

MRI and restricted him to use of his left arm.  The October 27, 2006 MRI reflected a near-

complete partial thickness tear of the supraspinatus tendon distally, along with a superior
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labral degenerative tear and widening of the AC joint space with fluid therein.  Pearce on

October 31, 2006 wrote that the rotator cuff tear is a new finding when compared to

Claimant’s previous MRI, and he opined that this was a new injury.  He was limited to desk

duty until November 27, 2006, when he underwent a surgical repair of the rotator cuff and

superior labral tear.  His post-operative diagnoses were small full-thickness rotator cuff

tear and a re-tearing of the previous SLAP tear–notably, he did not term it a degenerative

tear.  Pearce released him to light duty on November 30, 2006.

On January 4, 2007, he reported to Dr. Pearce that he injured his left shoulder in

a motor vehicle accident where he was struck from behind by a car going 50 miles an hour.

No new right shoulder injury occurred.  He told Dr. Lohani on December 27, 2006 that his

neck had been hurt as well.  Pearce, interestingly, continued him on his left-arm only duty

restriction.  An MRI on January 16, 2007 showed left rotator cuff tendonitis but no tear.

He was given an injection in the shoulder, but reported on February 6, 2007 that he was

still having problems.  Claimant underwent another injection a week later.

On March 6, 2007, Dr. Pearce stated that Claimant should continue with right

shoulder therapy and gave him restrictions of only ten pounds lifting to the waist and no

overhead work with the right arm.  The restriction was raised to 15 pounds on April 3,

2007.

He underwent surgery on his left shoulder on April 23, 2007–arthroscopic

subacromial decompression and a distal clavicle resection.  He was diagnosed as having

chronic impingement and AC joint arthrosis, and was released on June 26, 2007 with a
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permanent 50-pound lifting restriction and a seven percent (7%) impairment rating to the

upper extremity, or four percent (4%) to the body as a whole.

Dr. Pearce on May 1, 2007 released Claimant from treatment with respect to his

right shoulder, gave him a twelve percent (12%) upper extremity impairment rating,

translated to seven (7%) to the body as a whole, and gave him permanent restrictions of

no overhead work with the right arm and no lifting more than 50 pounds.  In a May 15,

2007 letter to Carolyn Waggoner, RN, of CompChoice, Pearce gave Claimant a rating of

five percent (5%) to the upper extremity or three percent (3%) to the body as a whole, but

no reason was given for the reduction of the rating.

Claimant presented to the VA Hospital with right shoulder pain again on June 1,

2007 after going to a water park and swimming.  He underwent an x-ray that was normal.

He reported more shoulder pain after falling on June 15, 2007.  The shoulder was injected

on July 10, 2007.  He continued to complain of pain in the shoulder, but March 26, 2008

x-rays showed only post-surgical changes.  At that time his pain was described as 6/10,

with outward upward movement increasing it to 10/10.  He received a cortisone injection.

On April 23, 2008, he stated that he reinjured his right shoulder while pitching a soft ball.

Claimant reported only being able to lift 10 to 15 pounds without pain.

On May 18, 2008, he again presented with left shoulder pain after being thrown

from a motor bike.  He continued to seek pain medication for this and other conditions.

The VA referred Claimant to United Pain Care.  There, Dr. Mahmood Ahmad has

injected his right shoulder and performed deep tissue oscillatory electrical manual therapy

on it.
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Exhibits-Nonmedical

The non-medical records introduced at the hearing that are contained in

Respondents No. 1 Exhibit 2 reflect the following:

According to a First Report of Injury dated March 25, 1991, Claimant suffered a right

flank strain four days before while shooting rivets at work.  He requested leave under the

Family Medical Leave Act for 16 days ending September 8, 2004 for an undisclosed

medical reason–although it appears that it involved the treatment of his mental/emotional

difficulties.  His leave request for 21 days ending November 1, 2004 was for “severe

depression.”  On July 23, 2007, he requested 31 days’ leave for a back injury to end July

31, 2007.  On this form, he represented that the last day he had worked was January 17,

2007.  Finally, on August 6, 2007, he requested six more days of FMLA leave ending

September 4, 2007.  However, the exhibit reflects that he signed a “Statement of Voluntary

Resignation on September 6, 2007,” ending his employment at Dassault.

Respondents No. 1 have also included wage records for the 52 weeks preceding

each right shoulder injury in 2006, post-injury records, and with what are represented to

be printouts of benefits paid by AIG Claim Services.  In addition, they have included

documentation concerning Dassault’s Modified Duty Program and their notification of

Claimant concerning it.

ADJUDICATION

A. Whether Claimant is entitled to wage loss disability benefits over and above

the fifteen percent (15%) accepted and paid by Respondent Second Injury

Fund.
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Claimant has asserted that he is entitled to wage loss disability over and above the

fifteen percent (15%) in disability that he was assessed and which the Respondent Second

Injury Fund accepted.  Respondents dispute that they are liable for such disability, in the

event such is awarded.

To be entitled to any wage-loss disability in excess of an impairment rating, the

claimant must prove by a preponderance of the evidence that he sustained permanent

physical impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727 (2000).  Claimant’s right shoulder injury is an unscheduled

injury.  Cf. Ark. Code Ann. § 11-9-521 (Repl. 2002).  For that reason, his entitlement to

wage loss disability benefits is controlled by § 11-9-522(b)(1) (Repl. 2002), which states:

In considering claims for permanent partial disability benefits in excess of the
employee’s percentage of permanent physical impairment, the Workers’
Compensation Commission may take into account, in addition to the
percentage of permanent physical impairment, such factors as the
employee’s age, education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.

See Curry v. Franklin Elec., 32 Ark. App. 168, 798 S.W.2d 130 (1990).  Such “other

matters” include motivation, post-injury income, credibility, demeanor, and a multitude of

other factors.  Id.; Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961).  Pursuant to §

11-9-522(b)(1), when a claimant has been assigned an impairment rating to the body as

a whole, the Commission possesses the authority to increase the rating, and it can find a

claimant totally and permanently disabled based upon wage-loss factors.  Cross v.

Crawford County Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996).  The term

“permanent total disability” is defined in the statute as “inability, because of compensable
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injury or occupational disease, to earn any meaningful wages in the same or other

employment.”  Ark. Code Ann. § 11-9-519(e)(1) (Repl. 2002).  The wage loss factor is the

extent to which a compensable injury has affected the claimant’s ability to earn a

livelihood.  Emerson Elec. v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001).  In

considering factors that may impact a claimant’s future earning capacity, the Commission

considers his motivation to return to work, because a lack of interest or a negative attitude

impedes the assessment of his loss of earning capacity.  Id.  The Commission may use its

own superior knowledge of industrial demands, limitations, and requirements in

conjunction with the evidence to determine wage-loss disability.  Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).  Finally, Ark. Code Ann. § 11-9-

102(4)(F)(ii) (Supp. 2007) provides:

(a) Permanent benefits shall be awarded only upon a determination that the
compensable injury was the major cause of the disability or impairment.

(b) If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be payable for the resultant
condition only if the compensable injury is the major cause of the permanent
disability or need for treatment.

“Major cause” is more than fifty percent (50%) of the cause, and has to be established by

a preponderance fo the evidence.  Ark. Code Ann. § 11-9-102(14).  “Disability” is the

“incapacity because of compensable injury to earn, in the same or any other employment,

the wages which the employee was receiving at the time of the compensable injury.”  Id.

§ 11-9-102(8).  Per § 11-9-705(a)(3), the party charged with proving an issue must do so

by a preponderance of the evidence.  This standard means the evidence having greater
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weight or convincing force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269,

101 S.W.3d 252 (2003)(citing Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206

S.W.2d 442 (1947)).

The evidence adduced at the hearing reflects that Claimant is 49 years old and a

high school graduate.  A Navy veteran, he trained in the service as an aircraft structural

mechanic and used those skills upon discharge by becoming a worker for Dassault.  After

working 12 years in the sheet metal shop, repairing damaged flight controls, his position

moved to a hangar and entailed all matter of repairs requiring use of a rivet gun.  Use of

the eight-pound gun took up eighty percent (80%) of his work day.  Moreover, the job had

a 50-pound lifting requirement because of the lead weights that had to be removed from

the unfinished planes.

On April 17, 2006, he felt a pop in his shoulder while jacking an aircraft stand.  In

addition to having steroid shots and therapy, Claimant underwent surgery on June 9,

2006–arthroscopic SLAP tear repair, subacromial decompression, and a distal clavicle

resection.

While he was on light duty, he did only small riveting jobs.  In addition, he was

assigned to fill in for someone who was off work whose job was to use a computer to

determine the amount of materials required for a given airplane retrofit.  Because the

person who held this position was returning, Claimant was not in line for this job.

Moreover, because the person who held it was not around to train Claimant and performed

the job in a unique manner, Claimant was not able to learn the position.
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Claimant received a four percent (4%) whole body impairment rating for the April

2006 injury, and was returned to regular duty on September 7, 2006.  Just four days later,

while working, he felt a rip in his shoulder.  While he testified that this occurred while he

was drilling, he told Dr. Pearce that it occurred following a substantial amount of drilling.

Both versions differ from the adjustor’s.  The determination of a witness’ credibility and how

much weight to accord to that person’s testimony are solely up to the Commission.  White

v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must

sort through conflicting evidence and  determine the true facts.  Id.  In so doing, the

Commission is not required to believe the testimony of the claimant or any other witness,

but may accept and translate into findings of fact only those portions of the testimony that

it deems worthy of belief.  Id.  While he was the sole witness at the hearing, a claimant’s

testimony is never considered uncontroverted.  Nix v. Wilson World Hotel, 46 Ark. App.

303, 879 S.W.2d 457 (1994).

His second shoulder injury was diagnosed as a small full-thickness rotator cuff tear

and a re-tearing of the previous SLAP tear that the first surgery repaired. This necessitated

a second surgery by Dr. Pearce.  Since then, he has trouble with the shoulder in that such

activities as swimming, baseball and basketball have become difficult.  He still suffers from

pain in the shoulder, and takes Hydrocodone up to four days a week.  Claimant’s faculties

are dulled by this medication, which would make it hard for him to work while under its

influence.  He is currently treating at United Pain Care, where he is receiving injections

and electrical massage therapy.
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Prior to returning to work from the second injury, Claimant qualified for Social

Security disability benefits.  He receives $1,600.00 in monthly benefits, as opposed to the

$3,600.00 per month he was receiving each month while working for Dassault.

He has not returned to work since the second injury, but has helped out at his

father’s hay farm.  Social Security was allegedly told by Claimant’s supervisor at Dassault

that because of his shoulder problem, they could not use him.  While Claimant denied that

he was told that modified duty at Dassault was available, the documents in Respondents

No. 1 Exhibit 2 show otherwise.  He was informed that he was eligible for Level 1 modified

duty, which consisted of a 25-pound lifting restriction, working within the current shift,

department, or other assigned areas, no bending or twisting, and one-handed work only.

Claimant tried to use the rivet gun left-handed, but could not do so.  The riveting at

Dassault has to be very exact, and requires one hand to use the gun and the other to hold

the bucking bar (a riveter is generally expected at Dassault to hold his own bucking bar).

Also, a lot of the riveting work is overhead–and Pearce has given him a permanent

restriction of no overhead work with the right arm.  Because of these futures, and due to

the jarring or recoil of the gun, Claimant was of the opinion that he could no longer perform

his old job.  The evidence comports with this.  He has looked for jobs on his own, and is

to receive help from Social Security based on his limitations.  However, he has only

applied for one job, for a locksmith, and nothing Claimant has seen pays anywhere near

what he was earning at Dassault.  From his testimony, it appears that he is somewhat

motivated to return to the workforce.
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His compensable right shoulder injuries are not his only physical problems.  He

injured his back in 1991, and his condition has flared up since.  Claimant requested a

leave of absence from work for his back on January 19, 2007, and remained off work for

this reason through September 4, 2007.  Two days after returning, he voluntarily resigned

from Dassault.  He has not had any back surgery, however.  His hearing testimony was

that his back has now “completely collapsed.”  A July 31, 2007 MRI showed, inter alia, a

large focal protrusion at L5-S1 causing significant displacement of the S1 nerve root.

In addition, he suffered a left shoulder injury in December 2006 as a result of a non-

work-related automobile accident and underwent surgery as a result.  Dr. Pearce assigned

him a four percent (4%) whole body rating for impairment of this shoulder.  Claimant feels

that the shoulder is fully recovered, and that it does not bother him.  However, in May 2008

he suffered pain in the shoulder after being thrown from a motor bike.

Claimant has also suffered from depression and hallucinations, among other mental

and emotional problems, and has undergone treatment.  He has presented with these

symptoms as recently as last year.  Of course, this condition is also relevant in assessing

his credibility.  His testimony is that the CPAP machine being used to treat his sleep apnea

is helping with his depression.  While his left shoulder problem arose, and his back

worsened, after the September 11, 2006 injury, Claimant’s mental and emotion problems

were occurring while he was working at Dassault.

Based upon my review of all the evidence, including testimony from Claimant,

having had the opportunity to assess his credibility, and after considering Claimant’s age,

education, work experience, the nature and extent of his injury, his permanent restrictions,
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and all other relevant factors, particularly his rate of pay at Dassault, I find that he has

proven by a preponderance of the evidence that he has sustained a three percent (3%)

impairment to his wage earning capacity in excess of the fifteen percent (15%) wage loss

impairment that the Second Injury Fund has already accepted and paid.  In so doing, I find

that Claimant’s compensable September 11, 2006 right shoulder injury is the major cause

of his disability.  See Second Injury Fund v. Stephens, 62 Ark. App. 255, 970 S.W.2d 331

(1998).  In a related vein, whether Claimant requested or pursued a program of

rehabilitation is irrelevant on this point in light of the fact that neither the Second Injury

Fund nor Dassault suggested a plan.  Id.

B. Whether Second Injury Fund liability exists.

The Second Injury Trust Fund is a special fund designed to ensure that an employer

employing a handicapped worker will not, in the event that the worker suffers an injury on

the job, be held liable for a greater disability or impairment than actually occurred while the

worker was in his employment.  Ark. Code Ann. § 11-9-525(a)(1) (Supp. 2007).  However,

the Fund is only liable if three elements are present.  First, the claimant must have suffered

a compensable injury at his present place of employment.  Second, prior to that injury the

claimant must have had a permanent partial disability or impairment.  Third, the disability

or impairment must have combined with the recent compensable injury to produce the

current disability status.  See id. § 11-9-525(b); Mid-State Const. Co. v. Second Injury

Fund, 295 Ark. 1, 746 S.W.2d 539 (1988).

With respect to the first prong, Claimant sustained a compensable injury to his right

shoulder on September 11, 2006.  As for the second prong, Claimant had a previous
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permanent partial disability or impairment, in the form of a seven percent (7%) upper

extremity or four percent (4%) whole body rating for that same shoulder that Respondent

carrier accepted and paid.  With respect to the third prong, the evidence adduced at the

hearing shows that the disability or impairment combined with the September 11 injury to

produce his present disability.  Claimant’s April 17, 2006 injuries included a Type II SLAP

tear.  This was surgically repaired.  Four days after he returned to regular duty, Claimant

reinjured that shoulder.  The October 27, 2006 MRI and the November 27, 2006 surgery

revealed that in addition to a rotator cuff tear, he had suffered a re-tearing of the April 17,

2006 SLAP tear.  It has thus been proven by a preponderance of the evidence that the

Fund is liable for the three percent (3%) wage loss disability over and above what it has

already accepted and paid.

C. Whether Claimant is entitled to a controverted attorney’s fee.

Respondent No. 2, the Second Injury Fund, has controverted Claimant’s entitlement

to wage loss disability benefits in excess of the fifteen percent (15%) they have already

accepted and paid.  Claimant’s attorney is thus entitled to a controverted attorney’s fee

only on the extra three percent (3%) awarded above to Claimant, pursuant to Ark. Code

Ann. § 11-9-715(a)(2)(A) (Repl. 2002), to be paid by the Fund.  See Catlett v. Ark. Alum.

Alloys, Inc., 2005 AWCC 112, Claim Nos. E903941 & E710724 (Full Commission Opinion

filed June 1, 2005).

D. Whether Respondents No. 1 are entitled to a credit for overpayment of

permanent partial disability benefits with respect to April 17, 2006 injury.
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As stipulated by the parties, which I accept, and as the evidence before me shows,

Dr. Pearce assigned Claimant a seven percent (7%) impairment rating to the upper

extremity for this injury, which translated to four percent (4%) to the body as a whole.  They

also stipulated that his average weekly wage on the date of injury was $915.06.  Per

AWCC Advisory 2000-1, revised, this entitled him to the maximum compensation rates for

that period–which, with respect to permanent partial disability, was $366.00.  The value

of his impairment rating for this injury is thus $6,588.00.  To determine what Respondents

No. 1 actually paid Claimant for the rating, I reviewed page 8 of Respondents No. 1 Exhibit

2, which was admitted without objection, and was the only evidence offered on this point.

It shows that Claimant was paid exactly what was owed:  $6,588.00.  Hence, Respondents

No. 1 have not proven their entitlement to a credit.

E. Whether Claimant is entitled to additional permanent partial disability

benefits with respect to his September 11, 2006 injury.

Claimant has contended that he was underpaid for his permanent partial disability

benefits for this injury because Respondents No. 1 undervalued his average weekly wage.

The stipulation of by the parties, which I accept, and the evidence indicates that Dr.

Pearce on May 15, 2007 gave Claimant a rating of five percent (5%) to the upper extremity

or three percent (3%) to the body as a whole, in connection with his September 11, 2006

injury.   The parties agreed that his average weekly wage on this date of injury was

$904.00.  This again entitled him to the maximum compensation rates, including $366.00

for permanent partial disability, for that period.  The rating is thus worth $4,941.00.

However, page 10 of Respondents No. 1 Exhibit 2 shows that he was paid $5,742.00.  This
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is the only evidence before me concerning what he was paid, and reflects that Claimant

received an overpayment of $801.00 in permanent partial disability benefits–not an

underpayment.  Respondents No. 1 are entitled to a credit for that amount.  See Boone.

v. Ark. Ore. Pneumatics, 2007 AWCC 130, Claim No. F109011 (Full Commission Opinion

filed November 2, 2007).

F. Whether the September 11, 2006 incident acted as an independent

intervening cause, relieving Respondents No. 1 of further liability in

connection with the April 17, 2006 incident.

Respondents No. 1 have taken the position that the September 11, 2006 incident

was an intervening cause, severing them from further responsibility for the April 17, 2006

incident.  The pertinent section of the Arkansas Workers’ Compensation Act provides:

Under this subdivision (4)(F), benefits shall not be payable for
a condition which results for a nonwork-related independent
intervening cause following a compensable injury which
causes or prolongs disability or a need for treatment.  A
nonwork-related independent intervening cause does not
require negligence or recklessness on the part of a claimant.

Ark. Code Ann. § 11-9-102(f)(F)(iii) (Supp. 2007).  This provision did not repeal, but

instead codified, preexisting case law. Davis v. Old Dominion Freight Line, Inc., 341 Ark.

751, 757-58, 20 S.W.3d 326 (2000). The operative test remains the one set forth in Guidry

v. J&R Eads Const. Co., 11 Ark. App. 219, 223, 669 S.W.2d 483 (1984):  the question is

whether a causal connection between the primary injury and the subsequent disability

exists, and provided such a connection is established, there is no independent intervening

cause unless the subsequent disability is triggered by activity by the claimant that is

unreasonable under the circumstances.
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As discussed fully above with respect to the question of Second Injury Fund liability,

there is definitely a causal connection between these two.  Claimant’s right shoulder

disability is causally related to the April 17, 2006 injury.  The September 11, 2006 incident

caused a re-tearing of the SLAP tear that occurred in the first incident.  As for Claimant’s

activity in the latter incident, he testified that he was drilling TR seals when he felt a rip.

He reported to Dr. Pearce that he was engaged in a large riveting job, which does not

comport with the adjustor’s recount from the employer that Claimant had only used a three-

pound rivet gun for one hour.  Regardless, none of these activities are unreasonable under

the circumstances.  Claimant had been released four days before to regular duty; and as

he testified, drilling and using a rivet gun were part of his duties at Dassault.  Hence,

Respondents No. 1 have not proven that the September 11, 2006 incident was an

independent intervening cause.

CONCLUSION AND AWARD

Respondents No. 1 are directed to pay benefits in accordance with the findings of

fact and conclusions of law set forth above.  All accrued sums shall be paid in a lump sum

without discount, and this award shall earn interest at the legal rate until paid, pursuant to

Ark. Code Ann. § 11-9-809.  See Couch v. First State Bank of Newport, 49 Ark. App. 102,

898 S.W.2d 57 (1995).

Claimant’s attorney is entitled to the maximum statutory attorney’s fee on all benefits

awarded herein in accordance with Ark. Code Ann. § 11-9-715(a)(2)(A) (Repl. 2002).

IT IS SO ORDERED.



Whitfield - F604254 & F613093 31

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


