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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F810520

LUCY WHITE, EMPLOYEE CLAIMANT

TYSON SALES & DISTRIBUTION, INC., 
SELF-INSURED, EMPLOYER                                 RESPONDENT 

                                         

                   OPINION FILED JUNE 5, 2009 

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, in
Russellville, Pope County, Arkansas.

Claimant was represented by The Honorable Laura J. McKinnon,
Attorney at Law, Fayetteville, Arkansas.  

Respondent was represented by The Honorable E. Diane Graham,
Attorney at Law, Fort Smith, Arkansas.

 
                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on June 3,

2009, in Russellville, Arkansas.  A prehearing telephone

conference was held on this claim on April 6, 2009.  A Prehearing

Order was filed in this case on that same date.   This Prehearing

Order set out the stipulations offered by the parties, and

outlined the issues to be ligated and resolved at the hearing,

along with the parties’ respective contentions.      

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing,

and are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.
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2.  The employee-employer relationship existed at all

relevant times, including July 28, 2008.

3.  Claimant’s temporary total disability rate is $280.00;

and her permanent partial disability rate is $210.00.   

     4.  Some medical benefits have been paid in this matter

until January 30, 2009; however, this claim has been controverted

in its entirety.

     5.  Respondent is entitled to a setoff pursuant to Ark. Code

Ann. §11-9-506, for unemployment benefits received by the claimant,

in the event indemnity benefits are awarded herein.

6.  All other issues are reserved under the Act.

     By agreement of the parties, the issues to be presented at 

the hearing were as follows:

1.  Compensability of the claimant’s alleged back injury.

2.  Benefits under Arkansas Code Ann. §11-9-505(a)(1)

from August 18, 2008 until December 29, 2008.

3.  Additional medical treatment from Dr. Allison, and a

$10.00 a prescription reimbursement.

4.  Temporary total disability from December 30, 2008 to

a date yet to be determined.

5.  Controverted attorney’s fee.         

The claimant’s contentions are set out in her response to

the Prehearing Questionnaire, and are hereby incorporated herein

by reference.  The respondent’s contentions are set out in its

response to the Prehearing Questionnaire, as these are hereby
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incorporated herein by reference.                    

     The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order, the claimant’s response to the

Prehearing Questionnaire, and respondent’s response to the

Prehearing Questionnaire, which were all marked as Commission’s

Exhibit No. 1.  The claimant’s Medical Abstract was marked as

Claimant’s Exhibit No. 1.  The respondent’s Management Support

Attendance Policy was marked as Respondent’s Exhibit No. 1.  The

Medical Evidence Index was marked as Joint Exhibit No. 1.

The following witness testified at the hearing: the

claimant.

                          DISCUSSION

       The claimant was fifty-two years old at the time of the

hearing.  She had worked for the respondent-employment for some

five years.  The claimant testified that she primarily worked for

Tyson’s performing job duties as a billing clerk.  She also

performed some dispatch duties.  According to the claimant, while

at the dispatch desk taking in bills, her chair slipped as she

sat down, jarring her back.  The claimant essentially testified

that she felt an immediate onset of pain in her back.  This

incident was reported to management, and on the next day, the

claimant called in to advise via a voice recording that she would

be absent from work that day.  Later that day, she talked with

the nurse to let her know she needed medical treatment and would

be going to see a doctor.  

     She testified that she treated with Jeff Bosold, a nurse
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practitioner, who gave her a shot and prescribed medication and

told her to return for follow-up care in a week.  The claimant

further testified to having seen Dr. Ben Kriesel, who also gave

her a shot, muscle relaxers and anti-inflammatory pills.  At that

time, the claimant essentially testified that she was hurting and

in pain.

     The claimant admitted that she was discharged by the

respondent on August 18, 2008 due to excessive absenteeism. 

According to the claimant, there were days that she was absent

due to back pain.  However, the claimant admitted that prior to

the work-incident, she had been absent due to migraine headaches. 

     She admitted that no doctor ever took her off work due to

the work-incident.  The claimant essentially testified that she

could have performed her job duties with the restrictions placed

on her as a result of the work-incident.  The claimant admitted

that she returned to work in October of 2008, for a company

called, New (a call center).  However, she maintains that she

quit this employment after working there some four days due to

back pain.       

     The claimant admitted to having filed for unemployment.  As

of the date of the hearing, the claimant continued to receive

unemployment benefits.  She further admitted that when she filed

for unemployment benefits, she stated that she was ready,

willing, and able to work.

     She denied any prior problems or prior treatment for her

back.  The claimant essentially agreed that she is able to do
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most of her own household chores and shopping.  She is also able

to drive.        

     A review of the medical evidence shows that on July 30,

2008, the claimant sought treatment from the Monfee Medical

Clinic.  The claimant was seen by a nurse practitioner, Jeff

Bosold.  At that time, she reported that “she had injured her

back while at work on July 28, 2008, when she sat in a chair and

the air went out of it causing the chair to go to the lowest

level very fast.”  Nurse Bosold assessed the claimant with “acute

back strain,” for which he prescribed medication, which included

Flexeril.  In addition, the claimant was placed on light-duty 

release with temporary restrictions.

     The claimant was seen by Dr. Ben Kriesel on August 5, 2008

for follow-up of “L-S strain with continued pain.”  His

assessment was, “L-S strain,” for which he ordered an MRI of the

lumbar spine.  Dr. Kriesel also prescribed medications for the

claimant, which included, prescriptions for Zanaflex and

Celestone.  He also continued her on over-the-counter NSAID, and

continued her on light-duty work.

     An MRI of the lumbar spine was performed on August 14, 2008,

with the following opinion, “No focal disc protrusion. 

Degenerative findings of facet joints.”  However, the claimant

was noted to have a very slight disc bulge at L4-5, and some

thickening of the ligamentum flavum.

     On August 18, 2008, the claimant returned to see Dr.

Kriesel.  He noted that the MRI of the lumbar spine demonstrated,
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“no disc or nerve involvement slight degenerative joint disease

only.”  Therefore, he released the claimant to regular duties,

and directed her to continue the NSAID as needed and stretching.

     On December 30, 2008, the claimant saw Dr. Russell Allison. 

He noted that he had reviewed the MRI of the low back and

considered it be “normal.”  His assessment was “low back pain,”

for which he recommended a round of physical therapy protocol

using the Medex program for six weeks.  He also directed that the

claimant return back to see him, at which point he expected to

clear her for complete duty.      

     Further review of the medical evidence of record

demonstrates that the claimant underwent some physical therapy

treatment at the River Valley Therapy and Sports Medicine, in

Russellville, from December 31, 2008 until on or about February

27, 2009.

     Nurse Bosold reported on April 13, 2009, the following, “I

charted all significant findings on my examination on Ms. White

on the above date (July 30, 2008).  I did not chart muscle spasms

because I did not observe muscle spasms in any office visit.”

     On April 14, 2009, Dr. Kriesel reported the following:  

I charted all significant findings on my examination on
Ms. White on the above dates (August 5, 12, 18, 2008). 
I did not chart muscle spasms because I did not observe
muscle spasms in any office visit. 
                 

                           ADJUDICATION

Compensability 

     Arkansas Code Ann. §11-9-102(4)(A) defines "compensable
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injury" as:

     (i)An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]
     
      A compensable injury must be established by medical 

evidence supported by objective findings.  Ark. Code Ann. §11-9-

102(4)(D).  "Objective findings" are those findings which cannot

come under the voluntary control of the patient.  Ark. Code Ann.

§ 11-9-102(16)(A)(i).

     The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury. Ark. Code Ann. §

11-9-102(4)(E)(i).

     Here, the claimant experienced back pain as a result of her

back being jarred as she sat down in a chair, while performing

her job duties on July 28, 2008.  The incident was promptly

reported to management.  The claimant was assessed as having

“acute back strain”, as a result of this incident.  The

respondent-employer paid for some medical treatment for the

claimant’s work-incident, which included a medication regimen and

some physical therapy treatment.  These medical benefits were

paid until January 30, 2009. 

    The preponderance of the credible establishes that the

claimant in fact sustained a jarring of the back as a result of

this work-incident of July 28, 2008.  In fact, the instant
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claimant has established every statutory element of a compensable

injury to her back, except the record does not contain medical

evidence supported by objective findings that the claimant

suffered a back injury.  

    An MRI of the lumbar spine was performed on August 14, 2008,

but this diagnostic test demonstrated only pre-existing

degenerative joint disease.  Hence, no evidence of a traumatic or

acute injury was revealed on this MRI.  Nor were there any

reports of spasms, swelling, ecchymosis, bruising, contusion, or

any other objective findings.  Specifically, although Dr. Kriesel

prescribed Flexeril for the claimant’s back pain, he reported on

April 14, 2009 that he did not chart any muscle spasms during any

of his office visits with the claimant.  Likewise, although Nurse

Bosold prescribed Flexeril for the claimant, he too reported on

April 13, 2009, that during his office visit with the claimant,

he did not chart muscle spasms.  In addition to this, none of the

medications of record in this claim was prescribed “as needed for

muscle spasms,” or any other objective medical findings.  See

Fred’s Inc. v. Jefferson, 361 Ark. 258, 206 S.W. 2d 238 (2005);

Bolt v. Bailey Paint Company, Inc., Full Commission Opinion

F606528 (September 17, 2008).        

     In sum, the claimant did not prove she sustained an

accidental injury causing internal or external physical harm to

her body.  Hence, the record does not contain any medical

evidence supported by objective findings that the claimant

sustained a trauma injury to her back as a result of the July 28,
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2008 work-incident.

     Under these circumstances, based on the record before me, I

am constrained to find that the claimant failed to prove by a

preponderance of the evidence all of the statutory elements of a

compensable injury to her back.   

     As a result, this claim must be, and is hereby respectfully

denied and dismissed in its entirety.  Accordingly, the remaining

issues have been rendered moot and not discussed herein this

Opinion.

              FINDINGS OF FACT AND CONCLUSIONS OF LAW 

    On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of the within claim.

2.  The employee-employer relationship existed at
         all relevant times, including July 28, 2008.

3.  Claimant’s temporary total disability rate is
         is $280.00, and her permanent  partial disability 
         rate $210.00.   

     4.  Some medical benefits have been paid through and
         until January 30, 2009; however, the claim has 
         been controverted in its entirety.

5.  The respondent is entitled to a setoff pursuant to  
    Ark. Code Ann. §11-9-506, for unemployment benefits 
    received by the claimant, in the event indemnity 

         benefits are awarded.

     6.  The claimant failed to establish a compensable           
         injury to her back by medical evidence supported by      
         objective findings.
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     7.  All issues not litigated herein are reserved under       
         the Act. 
    
                             ORDER

     Based on the foregoing Findings of Fact and Conclusions of

Law, I have no alternative but to respectfully deny and dismiss 

this claim in its entirety. 

      IT IS SO ORDERED.

                
                                                                  
                                                                  
                                   ________________________
  CHANDRA HICKS

Administrative Law Judge       
                                 

 

                                                                  
                                                                  
                                                                  
                                                                  
                                


