
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.   F800831

RAYE A. WEST,  EMPLOYEE CLAIMANT

STUTTGART REGIONAL MEDICAL
CENTER, EMPLOYER RESPONDENT 

RISK MANAGEMENT RESOURCES, CARRIER RESPONDENT

OPINION FILED JANUARY 13, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN, on October 15,
2008, at Stuttgart, Arkansas County, Arkansas.

Claimant appeared pro se.

Respondents represented by the HONORABLE GUY A. WADE, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of medical

expenses and temporary total disability benefits.

At issue is whether nor not the claimant sustained a compensable injury pursuant to Ark.

Code Ann. §11-9-102; and whether nor not the claimant gave proper notice of her injury pursuant

to Ark. Code Ann. §11-9-701.  All other issues are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence does preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on January 17, 2008 at

which time the claimant was earning sufficient wages to be entitled to a compensation rate of

$296.00/$222.00, in the event this claim is found to be compensable.  The claimant was terminated

on April 15, 2008.  She began drawing unemployment benefits of $242.00 weekly on May 24, 2008.

CoreSource has filed a lien in this case, (the bills include the knee and upper extremities).

The claimant contends she gradually developed a right knee injury caused by the use of a foot

pedal in her job transcribing medical records.  She seeks payment of medical expenses and temporary
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total disability benefits from January 17, 2008 to May 5, 2008.  There are two other files for upper

extremity injuries with this employer.  Claim #F804050 involves an August 1, 2006 left elbow injury

while Claim #F804051 concerns an October 1, 2007 left wrist and thumb injury.  The claimant stated

she also had a 2003 right elbow injury but no file number has been established with the Commission

for this injury.

The respondents contend the claimant’s right knee problems are the result of a preexisting

condition.  There is no causal relationship between her job duties and her need for surgery.

Alternatively, in the event of an award, the respondents contend they are not responsible for benefits

or expenses prior to the time they received notice of the injury.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the transcript.  Respondents’ objection

to the claimant’s internet article on compartment syndrome  was sustained and the exhibit proffered.

The following witnesses testified at the hearing: the claimant’ supervisor, Lura Wilson;

supervisor, Brenda Ward; and human resource manager, Sheila Sims.

The claimant, age 57 (D.O.B. November 30, 1951) has a high school degree and 2-1/2 years

of college courses.  Her health history includes extensive treatment to her arms and wrists (left MCP

bone spur transposition of the left ulnar nerve and right epicondylectomy) by Dr. David Rhodes and

a spinal condition (vertebral hemangiomas).  The claimant also suffers from depression, anxiety and

degenerative changes in her neck, right shoulder, wrist and arms.  She has also experienced a

popping sensation in both knees, (Tr. p. 28).

The claimant was hired by the respondent-employer in June, 2005 as a medical

transcriptionist.  She was required to use a foot pedal to play, advance or reverse the tape she was

listening to while she typed, (Tr. p. 13-15, 31- 36).   Her symptoms began as pressure in her right leg,

not her knee (Tr. p. 15, 31-32, 37-38, 40-41).  She sought treatment at the emergency room (ER),

using her group health insurance, and was given an injection.

The claimant then sought treatment from Dr. Bryan who referred her to Dr. Stewart.  Dr.
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Stewart prescribed a boot and crutches and ordered diagnostic testing, (electro diagnostic and MRI).

The claimant saw Dr. Adaba and Dr. Schlesinger to rule out radiating leg pain from a spinal

condition.  She was then referred to Dr. Rutherford and Dr. Gordon.

Dr. Gordon performed surgery (knee arthroscopy and partial lateral meniscectomy) on May

29, 2008  which alleviated the claimant’s symptoms.

During her treatment, the claimant used FMLA leave from January 17, 2008 until she was

terminated on April 15, 2008.  The FMLA form lists her condition as “multiple painful conditions

of musculoskeletal joint and nerve origin.”  On May 27, 2008 the claimant applied for

unemployment benefits.  The claimant stated she did not report an injury to her supervisor because

she didn’t know what was wrong with her until she talked to Dr. Rutherford and Dr. Gordon, (Tr.

p. 22-26, 28).

The claimant filed an EEOC claim in May,  2008.

The claimant complained about her workload and working conditions but the respondents’

witnesses testified the claimant wasn’t working hard enough.  She had to be counseled about

absenteeism, tardiness, personal phone calls at work and applying make-up on the job.  In the fall

of 2007, the claimant’s workload had actually decreased and she never reported a work-related injury

or any physical complaints due to the foot pedal.  All employees were instructed on the procedure

for filing a workers’ compensation claim in orientation and employee hand books, (No exhibits were

provided).

MEDICAL EVIDENCE

Records show the claimant complained of left knee pain on September 11, 2007, after a

twisting injury two weeks earlier.  She was prescribed medication and exercise for “possible strain

versus internal derangement.”  She was instructed to return in two weeks if there was no

improvement.

On January 21, 2008, the claimant signed a Form AR-N, reporting the development of

compartment syndrome in her right knee as a result of repetitive use in her job as a medical
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transcriptionist.  The form indicates the employer was notified on January 17, 2008.  The claimant

was seen in the emergency room on January 17, 2008 but those records were not provided.

Dr. James Bryan saw the claimant on January 18, 2008.  She reported acute right leg pain,

weakness and numbness for the past 4 days caused by her job duties.  Dr. Bryan diagnosed

compartment syndrome and referred her to Dr. Stewart.

Dr. Stewart saw the claimant on January 18, 2008 and he recommended electrodiagnostic

testing.  He disagreed with Dr. Bryan’s diagnosis based on his physical examination of the claimant.

I do not believe she has an acute compartment syndrome.  I think she
would not want to rub this leg if it were a compartment syndrome, nor
would she be able to demonstrate the act of flexion and extension
without any change in her discomfort.  The numbness pattern also
does not fit with an anterior compartment syndrome, since this would
cause superficial peroneal or deep peroneal neurologic changes and
not changes of the posterior tibial nerve, and she is definitely not
having any posterior symptoms.

A nerve conduction study of the lower extremities, performed January 22, 2008 by Dr.

McCoy, was interpreted as consistent with “right proximal sciatic neuropathy.”  An MRI of the

lumbar spine revealed a disc bulge at L3/4, but no nerve root entrapment.

The claimant saw neurosurgeon, Dr. Adada at UAMS on March 5, 2008.  Based on the MRI

scan showing no change in the  pre-existing vertebral hemangiomas, a normal NCV study, and a lack

of radicular symptoms,  Dr.  Adada opined the claimant’s leg symptoms were “most probably an

entrapment of the superficial peroneal nerve related to her profession” as a transcriptionist.  Dr.

Adada opined that if conservative treatment failed, the claimant would need to consult a peripheral

nerve surgeon.

On April 30, 2008, the claimant saw Dr. Rutherford at the request of Dr. Schlesinger to

evaluate the claimant’s symptoms of pain and numbness in the right leg and foot.  The nerve

conduction test was repeated but this time the test was considered normal.

An MRI of the right knee was performed on May 6, 2008.  The scan was positive for pre-

existing chrondromalacia (patella, lateral and medial compartments), thickening and edema of the

peroneal nerve and a lateral meniscal tear.
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Dr. Rutherford reviewed the MRI scan and stated the claimant’s pain was caused by the

peroneal nerve.  He was uncertain about the relevance of the meniscal tear.  Dr. Rutherford also

ordered blood work which was negative for any systemic cause of her complaints,  (see his reports

of 5-6 and 5-20-08).

Dr. Eric Gordon examined the claimant on May 20, 2008.  He attributed her symptoms of

pain and locking to the patellar chondromalacia but he felt the calf numbness and burning was

caused by peroneal nerve irritation.  A knee arthroscopy and partial lateral meniscectomy was

performed on May 29, 2008.  After surgery, Dr. Gordon prescribed physical therapy.

With regard to causation, Dr. Gordon commented:

“it is difficult to (sic) me to say whether this is actually work related
or not.  Obviously, she used her right lower extremity quite a bit as a
transcriptionist, and the type of injury she has is likely due to overuse
or twisting of the knee,” (see his report of June 9, 2008).

In a follow-up letter addressed to the claimant Dr. Gordon stated:

“Meniscus tears are often caused by a twisting type injury, which you
had related to me at your first clinic visit...as people age the meniscus
tissue does become more friable and a tear will often occur with a
simple twisting injury.  This, therefore, may have very well have been
caused by the repetitive twisting you were doing with your leg while
doing transcription,” (see his letter of June 23, 2008).

Dr. Gordon deferred to Dr. Rutherford for assessment of the peroneal nerve damage. 

Dr. Peeples reviewed the claimant’s medical records and authored a report on causation dated

August 18, 2008:

Ms. West is involved in an occupation using a pedal.  This does not
provide load to the meniscus but does provide some mild repetitive
rotation to her knee.  It is clear that she was pre-disposed to arthritis
genetically have CMC  arthritis requiring surgical intervention as well
as tricompartmental osteoarthritis in the form of advanced chondral
changes.  It is also clear that she had neither compartment syndrome
nor conduction delay involving the nerve and that no treatment was
necessary, despite the fact that there were some MRI changes around
the peroneal nerve at the knee.  Dr. Gordon wisely avoided operating
on this.

Dr. Stewart was very specific in that there was no history of injury.
I do not believe that the findings in the knee, specifically the
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meniscus, were attributable to injury but rather are part and parcel of
the osteoarthritic changes that are developing in her knee.  This
record does not substantiate a specific injury at work on which to
explain her changes of the lateral meniscus.  However, there is
abundant literature including MRI correlation of a high incidence of
meniscal tears which are essentially always associated with
tricompartmental degenerative changes.  Of particular interest is the
pattern of this meniscal abnormality which is multiplanar and
complex, again fitting a pattern of gradually acquired degenerative
tear rather than accidental traumatic tear...

There is no objective basis in the records I reviewed on which to
attribute her conditions to a situation as a part of her employment.

FINDINGS & CONCLUSIONS

The respondents have challenged the compensability of this claim based on the conflicting

medical opinions regarding causation.   As this claim arose after July 1, 1993, this case is governed

by Act 796 of 1993 which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The

claimant has the burden of proving the following requirements, as defined by Ark. Code Ann. §11-9-

102, by a preponderance of the evidence of record, which means “evidence of greater convincing

force,” Smith v. Magnet Cove Barium Corporation, 212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external
physical harm to the body which required medical
services or resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause
of disability or need for medical treatment.

As I interpret the testimony, the claimant did not inform her supervisor that the act of

depressing the foot pedal was causing her any knee or leg pain.  She used her group insurance to

have the problem diagnosed and then surmised that it must have been caused by her job activities.
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Although she did not comply with her employer’s workers’ compensation procedure, there was a

legitimate concern that her leg pain was radiating from a preexisting spinal problem.  Therefore,

failure to give notice under these circumstances is excusable.

As I interpret the medical evidence, the claimant was evaluated for three problems: peroneal

nerve irritation, degenerative arthritis, and a meniscal tear.  According to her testimony, the

claimant’s symptoms abated after Dr. Gordon performed surgery to repair the meniscal tear.

According to Dr. Gordon, the claimant’s job “likely” and “may have” caused the tear.  Dr. Peeples

felt the tear was caused by degenerative arthritis.

Dr. Gordon’s use of the term “likely” is sufficient to establish causation by a reasonable

degree of medical certainty as his opinion goes beyond possibilities and establishes that the

claimant’s work was the reasonable cause of the injury.  Frances v. Gaylord Container Corp., 341

Ark. 527, 20 S.W.3d 280 (2000), Shoney’s, Inc. v. Carol Potter, (E811695).

As the treating and operating physician, Dr. Gordon’s opinion has been given greater

evidentiary weight than the opinion of Dr. Peeples who never examined the claimant.

The claimant has requested temporary total disability benefits, but Dr. Gordon did not

address the healing period in his reports.

Temporary disability is determined by the extent to which a compensable injury has affected

the claimant’s ability to earn a livelihood.  For a scheduled injury, a claimant is entitled to temporary

total disabiltiy compensation during the time that the employee is within the healing period or until

the employee returns to work, whichever occurs first.  Wheeler Construction Co. v. Armstrong, 73

Ark. App. 146, 41 S.W.3d 822 (2001).  The "healing period" is defined as the period necessary for

the healing of an injury resulting from an accident.  Ark. Code. Ann. §11-9-102(12).  The healing

period continues until the employee is as far restored as the permanent character of his injury will

permit.  When the underlying condition causing the disability becomes stable and when nothing
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further will improve that condition, the healing period has ended, and the claimant is no longer

entitled to receive temporary total disability compensation or temporary partial disability

compensation, regardless of physical capabilities.  Carroll General Hospital v. Green, 54 Ark. App.

102, 923 S.W.2d 878 (1996). 

1. The Workers’ Compensation Commission has jurisdiction of this
case, in which the relationship of employer-employee-carrier existed
on January 17, 2008 at which time the claimant was earning sufficient
wages to be entitled to a compensation rate of $296.00/$222.00, in
the event this claim is found to be compensable.  The claimant was
terminated on April 15, 2008.  She began drawing unemployment
benefits of $242.00 weekly on May 24 2008.  CoreSource has filed
a lien in this case (the bills include the knee and upper extremities).

2. The claimant has proven by a preponderance of the credible evidence
of record that she sustained a gradual injury, caused by rapid and
repetitive motion arising out of and in the course of her employment
which produced physical bodily harm, supported by objective
findings, which was the major cause of disability or the need for
medical treatment, pursuant to A.C.A. §11-9-102.

3. The respondents are directed to pay medical expenses within thirty
days of receipt pursuant to Rule 30 and reimburse CoreSource for
expenses paid on treatment for the right knee.

4. The respondents are directed to pay temporary total disability benefits
from May 6, 2008 (the date the meniscal tear was identified by MRI
scan) to June 23, 2008 (Dr. Gordon’s last report in which he mentions
the “recovery process”), subject to an offset against unemployment
benefits pursuant to Ark. Code Ann. §11-9-506.

5. If they have not all ready done so, the respondents are directed to pay
the court reporter, Linda Parker’s, fees and expenses within thirty
days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above.   All

accrued sums shall be paid in a lump sum without discount and this award shall earn interest at the

legal rate until paid, pursuant to A.C.A. §11-9-809, and Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (Ark. Ct. App. 1995), and Burlington Industries, et al v. Pickett, 64

Ark. App.  67,  983  S.W.2d 1 26 (1998), 336 S.W. 515, 988 S.W.2d 3  (1999).

IT IS SO ORDERED.
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ELIZABETH W. HOGAN
Administrative Law Judge


