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STATEMENT OF THE CASE

A hearing was conducted May 22, 2009, to determine whether the claimant

was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on April 8, 2009, and

a Prehearing Order was filed on said date.  At the hearing, the parties announced

that the stipulations, issues, as well as their respective contentions were correctly

set out in the Prehearing Order.  A copy of the Prehearing Order was introduced

as “Commission’s Exhibit 1.”

It was stipulated that the employment relationship existed at all relevant
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times, including on and through January 10, 2008; that respondents accepted

claimant’s bilateral carpal tunnel syndrome as a compensable, gradual onset

injury for which it has paid all appropriate, related medical, to date, as well as

appropriate temporary total disability; that the claimant’s wages were sufficient to

entitle her to compensation rates of $363.00 per week for temporary total disability

and $272.00 per week for permanent partial disability; that the claimant’s healing

period ended on or before December 16, 2008, related to the claimant’s right

upper extremity injury; and that the respondents had controverted claimant’s

entitlement to permanent impairment benefits.

By agreement of the parties, the sole issue presented for determination

concerned claimant’s entitlement to permanent impairment benefits.

Claimant contended, in summary, that she was entitled to a twenty-seven

percent (27%) impairment to the right upper extremity as assessed by her treating

physician and surgeon, Dr. Joseph Yao; and that a controverted attorney’s fee

should attach, if awarded.  The claimant reserved entitlement to additional

benefits.

The respondents contended that the claimant did not sustain any

permanent impairment as the result of her admitted compensable injury.

The claimant was the only lay witness to testify.   The record is composed

solely of the transcript of the May 22, 2009, hearing containing numerous medical
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reports, specifically, forty-eight (48) pages of medicals introduced by the claimant

as “Claimant’s Exhibit A” and nine (9) pages of medical records introduced by the

respondents as “Respondent’s Exhibit A.”

Subsequent to the hearing, the claimant filed a request for a change of

physicians pursuant to A.C.A. §11-9-514.  In response, respondents advised, by

letter dated June 18, 2009, that it had no objection to claimant’s request for a

change of physician.  Contemporaneous with this advisory, respondents submitted

a supplemental medical record dated June 9, 2009, which was a EMG diagnostic

study performed by Dr. Terrence P. Braden which it requested be considered part

of the record.  In response, claimant’s attorney objected to supplementing the

record, maintaining that it would not be appropriate to admit the report without

benefit of a report from Dr. Spencer Guinn, the physician who ordered the

diagnostic test.  Accordingly, only the agreed record will be considered.  Any

documents submitted following the hearing will be considered a proffer only and

are being blue backed in the event of appeals.

The sole issue presented for determination concerned claimant’s

entitlement, if any, to permanent impairment benefits for her admitted, bilateral

carpal tunnel syndrome.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had
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an opportunity to hear the testimony of the claimant and to observe her demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence,

that she is entitled to a ten percent (10%) permanent impairment to the right

upper extremity below the elbow which is directly and causally related to

the claimant’s right carpal tunnel injury and surgery.

4. The claimant has established, by a preponderance of the credible

evidence, that the major cause of the ten percent (10%) impairment

awarded herein is directly and causally related to the gradual onset carpal

tunnel injury on the right.

5. The claimant has specifically reserved entitlement to additional benefits.

DISCUSSION

The relevant facts in this claim are primarily undisputed.  The claimant,

Amie Marie Wells, is thirty-four (34) years old.  She began working for respondent,

Milwaukee Electric Tool Corporation in 1996.  The claimant worked on the
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assembly line from 1996 until on or about September 19, 2008, at which time she

was laid off because the plant shut down.  At the time of the within hearing, the

claimant was receiving unemployment benefits because of the lay-off.  It is

undisputed that the claimant’s job duties involved rapid repetitive movement

involving both upper extremities.  The record reflects that the claimant began

experiencing physical problems with both upper extremities in 2007.  The

claimant’s filed a claim for workers’ compensation benefits in January, 2008.  As

reflected by the stipulations, respondents accepted as compensable a gradual

onset, bilateral carpal tunnel syndrome.  The claimant was referred by the

employer to Dr. Joseph Yao, an orthopedic surgeon in Blytheville, Arkansas.  Dr.

Yao has remained the claimant’s primary treating physician.  Dr. Yao performed

surgery on the claimant’s right upper extremity on April 16, 2008.  Specifically, Dr.

Yao performed a median nerve decompression of the right carpal tunnel.  The

claimant testified that the surgery relieved some of her symptoms, specifically,

some of the numbness in her right hand.  However, the claimant maintained that

she continued to experience significant physical problems with both upper

extremities.  Because of the lack of success with the right carpal tunnel release,

the claimant has not undergone any release of the left carpal tunnel.  Dr. Yao

conducted nerve conduction studies on December 16, 2008.  Based upon the

nerve conduction studies, Dr. Yao issued an impairment rating which respondents
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have controverted in its entirety.

Again, the record reflects that the claimant underwent surgical release of

her carpal tunnel on April 16, 2008.  She returned to work for the employer herein

in June, 2008, and continued working for the employer until September 19, 2008,

at which time the plant shut down.

As reflected by the stipulations, respondents accepted claimant’s bilateral

carpal tunnel syndrome as compensable and have paid all appropriate, related

medical, to date.  In addition, there is no claim for additional temporary total

disability.  The sole issue concerns claimant’s entitlement to permanent

impairment benefits.

As will be reflected further in the medical below, a portion of Dr. Yao’s

permanent impairment rating to the right upper extremity involves a neuropathy

of the right elbow.  Because the only injury acknowledged by the respondents is

the claimant’s bilateral carpal tunnel syndrome, compensability of an alleged

elbow injury is premature.  Respondents had controverted the claimant’s

entitlement to permanent impairment for the admitted injury.  The claimant

reserved entitlement to additional benefits.

MEDICAL EVIDENCE

The claimant was first examined by Dr. Yao on February 4, 2008.  Dr. Yao

noted gradual onset bilateral wrist pain since 2007 without specific injury.  He
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noted that the claimant was treated by Dr. Russell, approximately one year

previous with medication and a right wrist splint.  Dr. Yao prescribed medications,

wrist splints on both hands, and permitted the claimant to return to work while

avoiding repetitive activities.  The claimant returned to Dr. Yao on March 31,

2008.  Dr. Yao noted that the bilateral wrist pain had grown progressively worse

and that the medications did not help.  A neurological examination, specifically,

Tinel’s and Phalen’s tests were positive for bilateral carpal tunnel with a negative

Tinel’s cubital tunnels.  On March 31, 2008, Dr. Yao discussed treatment plans.

Because the claimant preferred not to have carpal tunnel steroid injections, Dr.

Yao recommended a carpal tunnel release of the right hand first and left hand at

a later date.  His notes indicated that he would obtain  the insurance company’s

approval for surgery.  (Cl. Ex. A, pp. 5-8)

The claimant underwent a median nerve decompression of the right carpal

tunnel on April 16, 2008.  The claimant returned to Dr. Yao for follow-up treatment

on April 23, 2008, May 5, 2008, and May 19, 2008.  On May 19, Dr. Yao

continued the  claimant  on  temporary  total  disability because the employer did

not have light-duty available.  The claimant returned to Dr. Yao on June 2, 2008,

at which time he noted that the claimant no longer had numbness in the fingers of

her right hand.  Surgery for the left carpal tunnel was delayed at the claimant’s

request.  As previously reflected, the claimant returned to work for the employer
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herein during June, 2008, and continued working until the plant shut down on

September 18, 2008.  

Interestingly, the claimant returned to Dr. Yao on October 17, 2008, at

which time he opined that the claimant had reached maximum medical

improvement without a rateable impairment.  He October 17, 2008, report states,

in part:

Advise using NSAID’s sparingly in order to minimize potential side
effects.  The pt has difficulty doing some activities of daily living such
as ironing, vacuuming, and doing her daughter’s hair.  She attributes
the difficulty doing these activities to volar R wrist pain and
weakness.  She has been doing some stretching exercises and
some strengthening exercises (using a ball to grip, can of vegetables
for wrist strengthening).  The area of the volar wrist pain coincides
with the area of the incision.  The incisional pain should subside with
time.  There are no signs of residual carpal tunnel syndrome.  There
is right hand grip weakness.  Strength should improve with
strengthening exercises.  Reviewed grip and wrist strengthening
exercises with the pt.  Encouraged her to do these exercises
regularly in order to restore her strength.  The AMA “Guides to the
Evaluation of Permanent Impairment,” 4th edition is used in Arkansas
to rate impairment.  There is no rateable impairment based upon
right wrist range of motion or based upon median nerve entrapment
at the wrist.  Although there is right hand grip strength weakness, this
should improve through strenthening [sic] exercises.  She is
conserned [sic] about her residual symptoms.  I would suggest a
second opinion to see if there are any other treatment
recommendations that can be made for her.  Her condition can be
considered to have reached MMI from a worker’s compensation
standpoint.  (Cl. Ex. A, p.41)

Based upon the claimant’s continued complaints, Dr. Yao next ordered

additional diagnostic studies, specifically, nerve conduction studies which were
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performed on December 16, 2008.  Based upon the nerve conduction studies, Dr.

Yao, for the first time, issued a permanent impairment rating by report dated

December 16, 2008.  Dr. Yao’s assessment and recommendations for permanent

impairment follows:

ASSESSMENT
(1)     Mild right sensorimotor median neuropathy at the wrist,
demyelination in nature and c/w residual medial neuropathy as a
result of carpal tunnel syndrome.  This correlates with the patient’s
median nerve distribution symptoms.
(2)     Mild right ulnar motor neuropathy, demyelination in nature,
located at the elbow and wrist.  However, the patient has no ulnar
nerve distribution symptoms or physical exam findings.

PLAN
     RECOMMENDATION

No need for treatment for the right ulnar neuropathy since the
patient has no symptoms or physical exam findings
associates with it.  The residual median nerve neuropathy
can be treated symptomatically with continued strengthening
exercises.  She can continue to use her right hand as
tolerated.  Table 16 of the AMA, “Guides to the Evaluation of
Permanent Impairment,” 4th edition may be used to estimate
an impairment rating.  The mild right medial sensorimotor
neuropathy at the wrist equals a 10% upper extremity
impairment.  The mild ulnar nerve neuropathy at the wrist and

elbow each equals a 10% upper extremity impairment.  Using
the Contained Values Chart on p.322 of the “Guides,” gives
a total upper extremity impairment of 27%.  (Cl. Ex. A, p.45)
(Emphasis supplied)

The record reflects that following Dr. Yao’s assessment of impairment,

respondents obtained a second opinion from Dr. S. H. Guinn, an orthopedic

surgeon with Dickson Orthopedics in Jonesboro, Arkansas.  Dr. Guinn opined that
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the claimant had a zero  permanent partial disability (0%).  However, Dr. Guinn

recommended obtaining independent bilateral upper extremity EMG nerve

studies.  (Resp. Ex. A, p.9)

The issue presented for determination concerns claimant’s entitlement to

permanent impairment benefits, if any.  Based upon my review of the medical

record as a whole, I find that the claimant has proven, by a preponderance of the

credible evidence, that she sustained a ten percent (10%) impairment to the right

upper extremity below the elbow.  This finding is based upon the objective nerve

conduction studies performed on December 16, 2006, reflecting a mild right

median neuropathy of the right wrist which is entirely consistent with the claimant’s

right carpal tunnel release.  This is also consistent with Table 16 of the AMA,

Guides to the Evaluation of Permanent Impairment, 4th Edition.  The remainder

of Dr. Yao’s impairment rating concerns neuropathy of the ulnar nerve at the wrist

and elbow which has never been accepted as compensable and was not joined

as an issue in the instant case.  Further, I feel compelled to point out that the

nerve conduction studies obtained on December 16, 2008, revealed a sensory

loss of the right medial nerve; however, the right ulnar and right radial tests reflect

normal nerve conduction studies.  (Cl. Ex. A, p.48)

The only injury acknowledged by the respondent was bilateral carpal tunnel

injuries.  Neither party addressed compensability of an elbow injury.  Accordingly,
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the question of compensability of any injury beyond the admitted carpal tunnel

claim must be, and has been, reserved.

In view of the foregoing, I hereby make the following:

AWARD

Respondent, Specialty Risk Services, is hereby directed and ordered to

pay, to the claimant, permanent impairment benefits at the rate of $272.00 per

week beginning December 17, 2008, and continuing for 18.3 weeks, representing

a ten percent (10%) permanent impairment to the right upper extremity below the

elbow.

All benefits having accrued, respondents is to pay same in lump sum and

without discount.

Additionally, claimant’s attorney, Mr. M. Scott Willhite, is hereby awarded

the maximum statutory attorney’s fee on this entire Award, one-half (½) to be paid

by the respondents and one-half (½) to be paid by the claimant out of benefits

awarded herein pursuant to Ark. Code Ann. §11-9-715.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    

DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


