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STATEMENT OF THE CASE

On April 15, 2009, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on December 18, 2008, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

dates.

3.   The claimant sustained a compensable injury to his left ankle on September 18,

2006.

4.   The respondent paid some medical benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical treatment for his compensable

injury.
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2.   Temporary total disability benefits.

3.   Attorney fee.

4.   Statute of limitations.

At the time of the hearing the respondent withdrew as an issue the statute of

limitations.

The claimant contends that he is entitled to additional medical treatment for his

compensable left ankle injury.  Specifically, claimant contends that he is entitled to

additional medical treatment as recommended by Dr. Dougherty.   

The respondents contend that claimant is not entitled to any additional medical

benefits for his compensable left ankle injury.  Respondent contends that claimant’s

current need for medical treatment is due to a pre-existing ankle problem or an

independent intervening cause.  In addition, respondent also contends that claimant was

non-compliant with medical treatment.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on December 18, 2008, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable left ankle injury.  This

includes the surgery which has been recommended by Dr. Dougherty.   

3.  As of the date of the hearing claimant is not entitled to temporary total disability
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benefits.   

FACTUAL BACKGROUND

The claimant is a 26-year-old man who began working for the respondent in

February 2004 as a delivery driver.  Claimant suffered an admittedly compensable injury

to his left ankle on September 18, 2006 while stepping down from his delivery truck.

Claimant testified that the bottom step on his truck “gave” because of a broken weld and

as a result he rolled his ankle and fell out of the truck onto the ground.  Claimant reported

this incident and was sent by the respondent to Dr. Berestnev for medical treatment.

Claimant was initially evaluated by Dr. Berestnev on September 22, 2006 and was

diagnosed as suffering from a left ankle sprain.  Dr. Berestnev took x-rays which he read

as revealing no fractures or dislocations.  Dr. Berestnev treated claimant with an air cast,

medication, and stretching exercises.  Claimant returned to Dr. Berestnev on September

29, 2006 and Dr. Berestnev’s report of that date indicates that there was no change in

claimant’s symptoms.  He recommended that claimant continue the use of the air cast and

medications.  Claimant’s next scheduled visit with Dr. Berestnev was for October 5, 2006.

Claimant did not appear for that evaluation.

After his compensable injury the claimant continued to work for the respondent until

July 2007.  Claimant testified that while he continued working for the respondent he also

continued to have complaints of pain with his left ankle.  Specifically, claimant testified that

various activities would cause his left ankle condition to worsen.

In July 2007 the claimant began working as a retail sales consultant for AT & T

Mobility.  Claimant was eventually promoted and currently works for AT & T Mobility as an

assistant store manager in one of its retail stores.  Claimant testified that after he began

working for AT & T the condition of his left ankle improved because he no longer had to

wear heavy shoes and he was not required to go up and down stairs all day.

Claimant testified that in January 2008 while working for AT & T he was walking
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across the showroom floor when he stepped on an electrical outlet in the floor and

experienced a dramatic increase in his ankle pain.  Claimant sought medical treatment

from Dr. Dougherty on January 21, 2008.  Dr. Dougherty indicates in a report of that date

that x-rays revealed a loose body in the claimant’s ankle joint.  Dr. Dougherty ordered an

MRI scan to further assess  claimant’s condition.  The MRI scan was performed on January

23, 2008 and revealed a loose body “with ANT talofibular ligament tear and talar dome.”

Subsequent to the MRI scan Dr. Dougherty in a report dated January 28, 2008

recommended surgery on the claimant’s left ankle. 

Claimant has filed this claim contending that he is entitled to additional medical

treatment for his compensable left ankle injury.  Specifically, claimant requests medical

treatment as recommended by Dr. Dougherty.

ADJUDICATION

Pursuant to A.C.A. §11-9-508(a) an employer is required to provide all medical

treatment that is reasonable and necessary for treatment of a compensable injury.  The

claimant has the burden of proving by a preponderance of the evidence that medical

treatment is reasonable and necessary.  Patchell v. Wal-Mart Stores, Inc., 86 Ark. App.

230, 184 S.W. 3d 32 (2004).   What constitutes reasonably necessary medical treatment

is a question of fact to be determined by the Commission.  White Consolidated Industries

v. Galloway, 74 Ark. App. 13, 45 S.W. 3d 396 (2001).  

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that he is entitled to additional medical treatment for his compensable

ankle injury; specifically, medical treatment and surgery recommended by Dr. Dougherty.

The claimant testified at the hearing that after his last visit with Dr. Berestnev on

September 29, 2006 he continued to have problems with his left ankle.  Claimant
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continued to work for the respondent and subsequently went to work for AT & T.  However,

claimant testified that he still had occasional problems even though his condition improved

somewhat after he began working for AT & T and no longer had to wear heavy shoes and

he was not required to go up and down stairs and steps all day.  Eventually, in January

2008, the claimant had a significant increase in his pain as he was walking across the

showroom floor at AT & T and he stepped on an electrical outlet located in the floor.

Claimant testified that these electrical outlets did not constitute a tripping hazard and

would not normally cause anyone pain who stepped on them.  However, it did cause an

increase in claimant’s pain.  As a result, claimant sought medical treatment from Dr.

Dougherty.

Dr. Dougherty’s opinion is significant in my finding that claimant has met his burden

of proof.  As previously noted, an x-ray was taken of the claimant’s left ankle when he first

sought medical treatment from Dr. Berestnev on September 22, 2006.  Dr. Dougherty

subsequently ordered an x-ray and also an MRI scan which revealed a loose body with a

ligament tear and talar dome.  Dr. Dougherty compared the radiographic findings from

January 2008 to the x-rays taken on September 22, 2006.  Dr. Dougherty opined in a

report dated January 28, 2008 that those films revealed the same injury.

The xrays from that original visit are available today.
Review of those films shows a talar dome lesion
consistent with the patient’s complaints of pain from
the original date of injury, his continued complaints
of pain as well as radiographic findings.

***
As stated above, the findings on this exam are 
consistent with those from the original injury in 2006.

Thus, it was the opinion of Dr. Dougherty, a specialist, that the x-rays taken in

September 2006 were consistent with the injuries seen in x-rays and the MRI scan from

January 2008.  I find that Dr. Dougherty’s opinion is credible and entitled to great weight.
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Based upon Dr. Dougherty’s opinion as well as the remaining evidence in this case, I find

that claimant has met his burden of proving by a preponderance of the evidence that a

causal connection exists between his current complaints and the original injury in 2006.

I also find that claimant has met his burden of proving by a preponderance of the evidence

that the medical treatment recommended by Dr. Dougherty is reasonable and necessary

for treatment of his compensable left ankle injury.

The respondent contends that claimant’s current complaints are not related to the

September 18, 2006 injury, but instead are related to a pre-existing condition.  In January

2002 the claimant was employed by Wilderness Expeditions, a non-profit organization that

took teenagers on six-day hiking trips in Colorado.  The medical evidence indicates that

claimant sought medical treatment at an emergency room on July 5, 2002 with complaints

of left ankle pain after rolling his ankle while hiking the day before.  Claimant was

diagnosed with a sprain of the left ankle and given an ace wrap.  X-rays were taken of the

claimant’s left ankle which were read as normal other than showing some soft tissue

swelling.

In addition, the respondent offered the testimony of Robert Johnson, the claimant’s

supervisor with respondent.  Johnson testified at the hearing that prior to September 18,

2006 he had heard claimant mention problems with the left ankle.  Johnson also testified

that he had observed claimant limping one month before the injury.  Johnson also

completed an accident report on September 19 following the claimant’s injury and in that

accident report noted claimant’s previous complaints of left ankle problems.

First, I believe it is important to note that Johnson did not become the claimant’s

supervisor until approximately one month before the claimant’s compensable injury.

Furthermore, in contrast to Johnson’s testimony was the testimony of Charles Court, a

fellow employee of the claimant’s.  Court testified that he had been employed by the

respondent for twenty-one years and he worked with the claimant in the summer of 2006.
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Court testified that he would see claimant for about three hours each day.  Court testified

that he did not recall the claimant complaining of any ankle problems prior to September

18, 2006 and he did not recall the claimant limping before that date.

I also note that there is no evidence that claimant sought any medical treatment for

his left ankle from July 5, 2002 until after the injury on September 18, 2006.

Perhaps the most important evidence with respect to this issue is a form completed

by Dr. Berestnev at the request of the carrier.  In a letter dated October 26, 2006 Dr.

Berestnev was informed by the carrier that claimant had reported a previous non-work

related injury to his left ankle which had occurred approximately six months prior to

September 18, 2006.  Dr. Berestnev was then asked several questions.  Dr. Berestnev

indicated that there were no objective findings indicating a pre-existing condition; evidence

that claimant had suffered an exacerbation of a pre-existing condition; or that claimant had

suffered an aggravation of a pre-existing condition.  Dr. Berestnev went on to indicate that

the major contributing cause of claimant’s diagnosis was related to his workers’

compensation injury.

Thus, the physician chosen by respondent for claimant’s medical treatment has

indicated that claimant’s condition was not the result of a pre-existing condition but rather

a new work-related injury.  Accordingly, I find insufficient evidence that claimant’s current

problems are causally related to a pre-existing left ankle condition.

Respondent also contends that claimant was non-compliant with his medical

treatment based upon his failure to appear at the scheduled evaluation with Dr. Berestnev

on October 5, 2006.  Claimant did not seek any additional medical treatment until he was

evaluated by Dr. Dougherty in January 2008.  While claimant obviously did not appear for

the evaluation with Dr. Berestnev, the evidence still indicates that claimant’s current

complaints of pain are causally related to the original compensable injury.  I do not find

that claimant’s failure to appear at one evaluation would constitute non-compliance and
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respondent has cited no authority indicating that such facts would bar claimant from

additional medical treatment.  

Finally, respondent contends that the incident of claimant  stepping on the electrical

outlet while working for AT & T constitutes an independent intervening cause so as to

relieve respondent of liability.

If there is a causal connection between the primary and subsequent disability, there

is no independent intervening cause unless the subsequent disability is triggered by

activity on the part of the claimant which is unreasonable under the circumstances.  Guidry

v. J & R Eads Construction Company, 11 Ark. App. 219, 669 S.W. 2d 483 (1984).  

As previously noted, there is a causal connection between the claimant’s current

need for medical treatment and his original compensable injury as reflected in Dr.

Dougherty’s report of January 28, 2008.  Furthermore, I find that the incident at AT & T

was not an independent intervening cause because the activity of walking across the floor

was not unreasonable under the circumstances.  Absent a finding that this activity was

unreasonable under the circumstances, there can be no independent intervening cause.

Accordingly, I find that a causal connection exists between the claimant’s

compensable injury and his need for medical treatment in January 2008.  I do not find that

the incident at AT & T constituted an independent intervening cause because the activity

was not unreasonable under the circumstances.

In summary, I find that claimant has met his burden of proving by a preponderance

of the evidence that he is entitled to additional medical treatment for his compensable left

ankle injury.  This includes treatment and surgery as recommended by Dr. Dougherty.

The pre-hearing order indicates that an issue to be litigated is claimant’s entitlement

to temporary total disability benefits.  The injury to claimant’s ankle is a scheduled injury.

A claimant who suffers a scheduled injury is entitled to receive temporary total disability

benefits or temporary partial disability benefits during their healing period or until they
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return to work, whichever occurs first.  Wheeler Construction Company v. Armstrong, 73

Ark. App. 146, 41 S.W. 3d 822 (2001).  In this particular case, even though the claimant

may have remained within his healing period for his compensable injury, the claimant

continued to work for the respondent until July 2007 when he became employed by AT &

T for whom he has worked since that time.  Since claimant has returned to work he is not

entitled to temporary total disability benefits as of the date of the hearing.  Obviously, if

claimant subsequently undergoes surgery he may be entitled to temporary total disability

benefits.

Because claimant’s compensable injury occurred after July 1, 2001, the claimant’s

attorney fee is governed by the amendments made by the Arkansas General Assembly in

2001.   Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable left ankle injury.  This

includes medical treatment and surgery as recommended by Dr. Dougherty.  As of the

hearing date claimant is not entitled to temporary total disability benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).
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The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $418.00.

IT IS SO ORDERED.

                                                                  
 GREGORY K. STEWART

ADMINISTRATIVE LAW JUDGE


