
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.   F702113

MARVA WALKER, EMPLOYEE CLAIMANT

ARLANDA JACOBS D/B/A SOUTHLAND 
ADULT CARE CENTER, INC, UNINSURED EMPLOYER RESPONDENT 

OPINION FILED JANUARY 26, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN, on October 29,
2008, at Marianna, Lee County, Arkansas.

Claimant represented by the HONORABLE J. MARK WHITE, Attorney at Law, Bryant, Arkansas.

Respondent appeared pro se.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of medical

expenses, temporary total disability benefits and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury as defined by Ark.

Code Ann. §11-9-102.  All other issues are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on January 30, 2007 at

which time the claimant was earning sufficient wages to be entitled to a compensation rate of

$175.00/$154.00 in the event this claim is found to be compensable.  Some medical expenses have

been paid by Medicaid, (see May 22, 2008 letter filing a lien for $852.81).   During January, 2007,

Southland, a day-care facility for the elderly, employed six people to act as care givers and drivers.
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The claimant contends she injured her neck and left shoulder in a motor vehicle accident

(MVA) on January 30, 2007 while driving her employer’s van.  She seeks payment of medical

expenses, temporary total disability from January 31, 2007 to February 26, 2007, and attorney’s fees.

The respondent contends the cause of the accident was idiopathic – the claimant suffered a

blackout.  If the claimant had disclosed her health problem to her employer she would never have

been allowed to drive the van.  The respondent relies on the accident report and medical records

showing the claimant had been experiencing dizziness and blackouts.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the transcript.

The following witnesses testified at the hearing: the claimant and Arlanda Jacobs, the owner

of the now defunct Southland Adult Care Center.

The claimant, age 32 (D.O.B. October 22, 1976), has a tenth grade education and training as

a nurse’s assistant.  Her health history includes migraine headaches beginning in January, 2007.  The

claimant began work for the respondent-employer in August, 2006.  The claimant’s job duties

included transporting elderly clients between their homes and the daycare center.

On January 30, 2007, the claimant had just dropped off her last client and was returning to

the daycare center when she blacked out and lost control of the van on a gravel road.  Despite her

loss of consciousness she remembers the van flipped over three times (Tr. p. 6-7).  The claimant

stated she had not taken her migraine medication for one week prior to the accident.  Although she

drove herself to work that day she felt ill and her husband drove her to Dr. Hall’s office during her

lunch break.  Her physician released her to return to full duty on January 30, 2007 and the MVA

occurred that afternoon.  The claimant injured her left shoulder in the accident.  She stated that

although her shoulder still hurts when she lifts, she has been able to return to work with a different

employer, (Tr. p. 9). 
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 Mr. Jacobs testified he was unaware the claimant was feeling ill on January 30, 2007.  If he

had known of her medical condition, he would not have allowed her to drive the van.

MEDICAL EVIDENCE

The claimant’s treatment records with Dr. Hall were not provided in the claimant’s exhibit

packets.    Dr. Hall’s diagnosis is unknown.  The respondent provided only a release slip, showing

the claimant could return to full duty on January 30, 2007.  Apparently, the claimant saw Dr. Hall

on January 10, 29 and 30.  He planned to run tests but the claimant did not follow-up with him, (Tr.

p. 13-15, 17, 23, 25).  She stated her headaches began in January, 2007 and disappeared after the

motor vehicle accident.

 At the emergency room the claimant reported a history of dizziness and “blacking out

lately.”  Contusions were noted on the claimant’s right forearm and left shoulder.  X-rays were taken

of the neck and shoulder.  The claimant was diagnosed with a dislocated shoulder (see the January

30, 2007 radiology report).  She was prescribed a splint and medication, excused from work for two

days, and advised to follow-up with her family physician or an orthopaedic physician.

Instead, the claimant saw chiropractor, Dr. Lance Audirsch, on February 1, 2007.  She

reported left shoulder pain and numbness and tingling in her arm.  He excused her from work until

February 6, 2007, based on his diagnosis of a cervical sprain/strain with spasm and a left shoulder

or rotator cuff sprain/strain.  Dr. Audirsch prescribed adjustments and electrotherapy.  A report dated

February 26, 2007 shows the claimant was released to return to work without restriction as of

February 19, 2007.

FINDINGS AND CONCLUSIONS

As this claim arose after July 1, 1993, this case is governed by Act 796 of 1993 which must

be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The claimant has the burden of proving

the following requirements, as defined by Ark. Code Ann. §11-9-102, by a preponderance of the

evidence of record, which means “evidence of greater convincing force,” Smith v. Magnet Cove
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Barium Corporation, 212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external
physical harm to the body which required medical
services or resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause
of disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these requirements.

Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

I find the claimant was involved in a motor vehicle accident while in the course and scope

of her employment as a driver for the respondent-employer.  Her injuries are confirmed by objective

evidence of bruising.  The specific incident is memorialized by time and place in the police accident

report.

An injury is “accidental” only if it is caused by a specific incident and is identifiable by time

and place of occurrence, Ark. Code Ann. §11-9-102(4)(A)(i).

An idiopathic injury is one whose cause is personal in nature or peculiar to the individual.

Because an idiopathic injury is not related to employment, it is generally not compensable unless

conditions related to the employment contribute to the risk of injury or aggravate the injury.  Swaim

v. Wal-Mart Assoc., Inc., 91 Ark. App. 120, 208 S.W.3d 837 (2005).

I find that notwithstanding the claimant’s idiopathic propensity to “black-out,”driving a

vehicle for her employer contributed to the risk of injury.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee existed among the parties on
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January 30, 2007 at which time the claimant was
earning sufficient wages to be entitled to a
compensation rate of $175.00/$154.00.

2. The claimant has proven by a preponderance of the
credible evidence that she sustained a compensable
injury, caused by a specific incident, arising out of and
in the course of her employment which produced
physical bodily harm, supported by objective findings,
requiring medical treatment or producing disability,
pursuant to Ark. Code Ann. §11-9-102.

3. The respondent is directed to pay all medical expenses
within thirty days of receipt pursuant to Commission
Rule 30, including reimbursement of $852.81 to
Medicaid.

4. The respondent is directed to pay temporary total
disability benefits from January 31, 2007 to February
19, 2007 as the claimant remained in her healing
period and unable to work based on the medical
evidence.

5. The respondent is directed to pay the court reporter’s
fees and expenses if he has not all ready done so.

6. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to
be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission decisions of
Coleman v. Holiday Inn, (November 21,1990)
(D708577), and Chamness v. Superior Industries,
(March 5, 1992)(E019760), the claimant's portion of
the controverted attorney's fee is to be withheld from,
and paid out of, indemnity benefits, and remitted by
the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was
amended by Act 1281 of 2001, limiting attorney’s fees
on medical benefits and services for injuries after July
1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above.   All

accrued sums shall be paid in a lump sum without discount and this award shall earn interest at the

legal rate until paid, pursuant to A.C.A. §11-9-809, and Couch v. First State Bank of Newport, 49
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Ark. App. 102, 898 S.W.2d 57 (Ark. Ct. App. 1995), and Burlington Industries, et al v. Pickett, 64

Ark. App 67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

                                                                              
ELIZABETH W. HOGAN
Administrative Law Judge


