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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. F810464

CLINT WALKER, EMPLOYEE CLAIMANT

PARKER WIRELINE SERVICE, INC.,                                    
EMPLOYER                                               RESPONDENT

NEW HAMPSHIRE INSURANCE/
AIG DOMESTIC CLAIMS, INC.,                                        
CARRIER/TPA                                            RESPONDENT
                 

                  OPINION FILED APRIL 14,2009

Hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, 
on April 13, 2009, in Conway, Faulkner County, Arkansas.

The claimant was represented by The Honorable M. Keith Wren,
Attorney at Law, Little Rock, Arkansas.  

Respondents were represented by The Honorable Frank B. Newell,
Attorney at Law, Little Rock, Arkansas.

                   STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on April 13,

2009, in Conway, Arkansas.  A Prehearing Telephone Conference was

held in this case on February 9, 2009, and a Prehearing Order was

entered in this case on that same date.  This Prehearing Order

set forth the stipulations offered by the parties, the issues to

be litigated, and their respective contentions.

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing,

and are hereby accepted:
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    1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at

all relevant times, including July 27, 2008.

3.  The claimant’s wages were sufficient to entitle him to

the maximum compensation rates.  At the time of the hearing, the

parties stipulated that the claimant’s average weekly wage at the

time of his injury was $1,406.56.

4.  The claimant sustained a compensable injury to his right

shoulder on July 27, 2008.

5.  At the time of the hearing, the parties stipulated

that the claimant returned/was released to full duty work on

December 15, 2008.  

By agreement of the parties, the issue to be presented at the

hearing was as follows: claimant’s entitlement to temporary partial

disability from July 28, 2008 to December 15, 2008.

The claimant contends that he is entitled to temporary partial

disability from July 28, 2008 to December 15, 2008.

Respondents deny that claimant is entitled to an award of

temporary partial disability benefits.

The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order of February 9, 2009, the

claimant’s Prehearing Response, and respondents’ Prehearing

Response were all marked as Commission’s Exhibit No. 1.  The
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claimant’s Pay Stubs were marked as Joint Exhibit No. 1.   The

Medical Packet was marked as Joint Exhibit No. 2.  Additional

Medical Reports(consisting of four pages, beginning December 1,

2008 through March 9, 2009), were marked as Joint Exhibit No. 3.

The following witness testified at the hearing: the claimant.

                           DISCUSSION

        The claimant was thirty-seven years old at the time of the 

hearing. On July 27, 2008, the claimant was employed by the

respondent as a “snubbing operator,” when he sustained an

admittedly compensable injury to his right shoulder.  He described

his job duties as heavy work, consisting of extensive use of both

of his arms.   

     At the time of his compensable injury, the claimant’s average

weekly wage was $1,406.56.  The claimant essentially testified that

after his injury, he returned to work on restricted duty, at lesser

wages because he has family to provide for, consisting of five

children.  According to the claimant, from July 28, 2008 until

December 15, 2008, he worked light-duty status for the employer,

performing various field tasks, at lesser wages than those prior to

his compensable injury.

     The claimant’s testimony demonstrates that after much 

persuasion he convinced his treating physician to release him to

full-duty work status.  Prior to this, the claimant testified that

he attempted to obtain permission from his employer to return to
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work at regular duty work status, but was unable to do so until he

received a full release from his doctor.  The claimant admitted

that it would have been unsafe for him to perform his regular

duties before being fully released by his doctor.  According to the

claimant, his employer hired an employee to assist with his work

activities while he was on restricted duties.  As of the date of

the hearing, the claimant had returned to work at regular duties,

and was experiencing some minor aches and pain with his right

shoulder, which his doctor has advised will resolve with time.

     A review of the medical evidence demonstrates that the 

claimant first sought treatment for his compensable injury on July

27, 2008, from the emergency room of Ozark Health Medical Center.

At that time, he reported being involved in a work incident that

day when a steel-plated scaffolding platform fell and struck him in

the back/shoulder area.  The claimant complained of pain in the

shoulder and back abrasions. X-rays of the shoulder were

“unremarkable.”  He was assessed with right shoulder contusion and

back abrasions.  Therefore, the claimant was placed in a shoulder

immobilizer and taken off work for that day and the next day.  He

was placed on limited duty for the following two days.  The

claimant was also directed to follow-up with his doctor if his

symptoms persisted.            

     The claimant next saw Dr. Sharon Meador on July 30, 2008.  Her

assessment was, “Abrasion, contusion left posterior healing well.
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Right shoulder contusion.  Very restricted range of motion of the

right shoulder.  This could be a result of bruising, or very

possibly a rotator cuff tear.”  She ordered an MRI and continued

the claimant on “modified duty.”

     An MRI was performed on July 31, 2008 of the claimant’s right

shoulder, with an impression of, “Complete or near tear of the

supraspinatus with retraction of 2.6 cm without atrophy.”  

     On August 6, 2008, the claimant underwent evaluation with 

Dr. Thomas Roberts due to continued complaints and problems of the

right shoulder.  His impression was, “Rotator cuff tear of the

right shoulder and proximal brachial plexus brachial plexus injury

to his right shoulder.”  Dr. Robert directed the claimant to

continue on light duties at work and ordered EMG and nerve

conduction studies to look at his brachial plexus.

     Dr. Roberts saw the claimant for follow-up treatment of his

compensable injury on August 25, 2008.  His impression was, “Small

right rotator cuff tear with significant brachial plexus injury.”

He directed the claimant to return to see him in two months and

continued his previous work restrictions.

      The claimant saw Dr. Roberts again on September 17, 2008.  At

that time, he reported that the claimant had been evaluated by Dr.

Keith Schluterman and he agreed that the claimant had significant

brachial plexopathy, for which he recommended that they go ahead

and do his “cuff repair.”
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     On October 17, 2008, Dr. Roberts performed surgery on the

claimant’s right shoulder, in the form of “arthroscopy,

arthroscopic debridement of the biceps with open biceps tenodesis,

rotator cuff  repair.”                           

     The claimant saw Dr. Roberts for follow-up care of his right

shoulder on October 22, 2008.  His impression was “status post cuff

repair.”  He ordered physical therapy treatment and returned the

claimant to work with restrictions, which included, but not limited

to use of his left arm only.

      Also, on October 22, 2008, the claimant underwent evaluation

at Kymes-Lyons Physical Therapy Sports Performance Center, in

Conway.  The medical evidence of record demonstrates that the

claimant underwent physical therapy treatment, at least until

November 17, 2008.

     On December 1, 2008, Dr. Roberts allowed the claimant to  

continue to work with limitations.  On January 12, 2009, Dr.

Roberts released the claimant to return to work at regular

activities.               

                          ADJUDICATION  

A.  Temporary Partial Disability

     Temporary total disability is that period within the healing

period in which the employee suffers a total incapacity to earn

wages. Ark. State Hwy. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d

392 (1981).  Temporary partial disability is that period within the



7

healing period in which the employee suffers only a decrease in his

capacity to earn the wages he was receiving at the time of the

injury. Id. "Healing period" means "that period for healing of an

injury resulting from an accident[.]" 

     The instant claimant contends that he is entitled to temporary

partial disability compensation from July 28, 2008, until December

15, 2008.        

     The claimant’s testimony demonstrates that after his 

admittedly compensable right shoulder injury of July 27, 2008, he

returned to work for the employer on July 28, 2008, and worked

“light duties,” through and until December 15, 2008.  At which

point, he testified he was released to regular duty work.  However,

the evidence in this case (namely, the claimant’s pay stubs prior

to and after his compensable injury, and his testimony)

demonstrates that the claimant’s earning capacity was diminished

during the aforementioned period of time due to the restrictions

put on him by various treating physicians.  Such restrictions

resulted from his compensable right shoulder injury.  The claimant

testified he has worked full duty for the employer since December

16, 2008.

     Based on the record before me, I find that the claimant was

not partially incapacitated to earn wages after December 15, 2008.

Therefore, I find that the claimant has proven by a preponderance

of the evidence his entitlement to temporary partial disability
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compensation from July 28, 2008 through December 15, 2008, pursuant

to Ark. Code Ann. §11-9-520. 

B. Controverted Attorney’s Fee

     This claim for additional benefits has been controverted in

its entirety.  As a result, I therefore find that the claimant’s

attorney is entitled to a controverted attorney’s fee on all

indemnity benefits awarded to the claimant, pursuant to Ark. Code

Ann. § 11-9-715.  

           FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has  
    jurisdiction of the within claim.         

2.  The employee-employer-carrier relationship existed 
    at all other relevant times, including July 27, 

         2008. 
         

3.  The claimant sustained a compensable right shoulder
    injury on said date.

4.  His average weekly wage at the time of his injury was
    $1,406.56.

5.  Claimant is entitled to the maximum compensation rates
         for calendar year 2008.

6.  The claimant was released to return to regular work
    duty on December 15, 2008. 

 
7.  The claimant has proven by a preponderance of the  
    evidence that he is entitled to temporary partial

         disability compensation from July 28, 2008 through 
         December 15, 2008, pursuant to Ark. Code Ann. §11-9-520.

8.  This claim for additional benefits has been        
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    controverted in its entirety. 

     9.  The claimant’s attorney is entitled to a controverted 
         attorney’s fee on the indemnity benefits awarded herein
         pursuant to Ark. Code Ann. §11-9-715.   

                            AWARD 
 
     Respondents are directed to pay benefits in accordance 

with the Findings of Fact and Conclusions of Law set forth in this

Opinion.  

     Maximum attorney fees are herein awarded to the claimant’s 

attorney on the controverted indemnity benefits, pursuant to Ark.

Code Ann. § 11-9-715.    

     All accrued sums shall be payable in lump sum without 

discount, and this award shall bear interest at the legal rate

until paid, pursuant to Ark. Code Ann. § 11-9-809.   

     The claimant’s attorney is entitled to a 25% attorney’s fee 

on the indemnity benefits awarded herein, one-half of which is to

be paid the claimant and one-half to be paid by respondent no.1 in

accordance with Ark. Code Ann. § 11-9-715.     

     IT IS SO ORDERED.

__________________________
CHANDRA HICKS
Administrative Law Judge
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