
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F709154

CHARLENE YARBROUGH, EMPLOYEE
CLAIMANT

SHELBY GROUP INTERNATIONAL, INC.,
EMPLOYER RESPONDENT NO. 1

TRAVELERS INSURANCE COMPANY,
INSURANCE CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED DECEMBER 4, 2009

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE PHILIP M. WILSON,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 1 was represented by HONORABLE PHILLIP
CUFFMAN, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 waived appearance at the hearing.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

September 8, 2009, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on December 9, 2008.  The

following stipulations were submitted by the parties, either

in the Prehearing Order or at the start of the hearing, and

are hereby accepted:

1. The employer/employee/carrier relationship existed
at all relevant times.

2. The claimant’s alleged work-related neck injury is
controverted in its entirety. 
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3. Some medical benefits were paid on the claimant’s
alleged shoulder injury.  

4. The claimant's average weekly wage of $220.06
entitles her to benefits for temporary total
disability and/or permanent partial disability at
the rate of $147.00 per week.

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

1. Compensability of alleged neck injury and
compensability of alleged left shoulder injury.

2. Temporary total disability.

3. Medical expenses (including surgery for both the
neck and shoulder).

4. Attorney’s fees.

The record consists of the September 8, 2009, hearing

transcript and the exhibits contained therein.  

DISCUSSION

The claimant was employed by Shelby Group International

as a thumber in the manufacture of gloves.  (T. 10) The

claimant worked primarily in the manufacture of leather fire

gloves and welder’s gloves.  (T. 11) As a thumber, the

claimant’s used a sewing machine to attach a piece of

leather for the thumb onto each glove.  (T. 10-12)
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The claimant worked four 9-hour days per week and

finished the remainder of her weekly forty hours at

11:00 a.m. on Fridays.  (T. 11-12) Her daily quota for

piecework was 23 bundles containing 24 pairs of gloves each

(i.e., 48 gloves per bundle).  (T. 13) The claimant worked

for Shelby Group International for approximately four years.

(T. 8) When she first started, she exceeded the quota. 

Towards the end of her four years, she met the quota.  (T.

48)  

The claimant testified that she had never been treated

for neck or shoulder problems before going to work for the

company, and she never injured her shoulder or neck in any

specific accident or incident after she went to work for the

company.  (T. 23) However, at some point during her

employment with the respondent, the claimant began noticing

swelling in her hand and fingers, and her shoulders and arm

hurt when she would get off work.  (T. 16)

An accident report completed by supervisor Jerry Pounds

indicates that the claimant in April of 2007 attributed her

problems to sewing and pulling on the leather to fit it

together. (C. Exh. 3) The respondents paid the claimant

temporary disability compensation from May 15, 2007, to
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about August 20, 2007.  (T. 26) The claimant testified that

her employer sent her to Dr. Hulsey and Travelers Insurance

sent her to Dr. Dodd.  (T. 18) The claimant testified that

Dr. Dodd referred her to Dr. Pace who performed two

surgeries on her neck, and Dr. Pace referred the claimant to

Dr. Young who performed two surgeries on her left shoulder. 

(T. 19) 

After initially paying benefits on this claim,

Travelers Insurance now contends that the claimant did not

sustain either a compensable neck injury or a compensable

shoulder injury.  The claimant’s group health insurance paid

for Dr. Pace’s treatment.  (T. 21) The claimant’s health

insurance then ran out, and the claimant is paying for Dr.

Young’s treatment herself.  (T. 22)

The medical record indicates that the claimant

underwent EMG and nerve conduction studies on May 4, 2007,

which revealed no evidence of carpal tunnel syndrome,

cervical radiculopathy, brachial plexopathy or peripheral

neuropathy.  (C. Exh. 2, p. 1)  Dr. Dodd ordered a cervical

MRI on August 1, 2007, which Dr. Charles Horner read as

indicating “Focal disk protrusion accentric to the left at

C6-7 causing severe left neural foraminal narrowing with
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mass effect on the exiting nerve root.”  (C. Exh. 1, p. 1)

On referral, Dr. John Pace, a neurosurgeon, recorded a

history on September 25, 2007, of the claimant experiencing

neck pain and left upper extremity pain of a C6-7

distribution since May of 2007, and Dr. Pace interpreted the

claimant’s cervical MRI as indicating a herniated disc at

the C6-7 level of the spine.  (C. Exh. 1, p. 12)

Dr. Pace performed a C6-7 anterior cervical discectomy

and fusion on October 3, 2007.  (C. Exh. 1, p. 15) When the

claimant’s problems did not resolve, Dr. Pace performed a

posterior cervical foraminotomy at the C4-5 and the C5-6

levels of her spine on the left on December 31, 2007.  (C.

Exh. 1, p. 27) 

When the claimant still had pain in her left shoulder

after two cervical operations, Dr. Pace referred the

claimant to Dr. Michael Young who first saw the claimant on

March 10, 2008.  (C. Exh. 1, p. 32) Dr. Young performed a

diagnostic left shoulder arthroscopy with open acromioplasty

and manipulation on March 24, 2008.  Dr. Pace determined

during surgery that the glenohumeral joint and the biceps

tendon both appeared to be in good shape.  Dr. Young also

indicated that the rotator cuff appeared to be in good
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condition.  Dr. Young felt that the claimant’s primary

shoulder problem during the first surgery was impingement

which he treated with adhesion release and manipulation

after beveling the joint edges with a rasp.  (C. Exh. 1, p.

36)  

When the claimant’s problems did not resolve, Dr. Young

performed a second left shoulder procedure on August 15,

2008, during which Dr. Young repaired a labral tear.  (C.

Exh. 1, p. 43)  At the hearing conducted on September 8,

2009, the claimant testified that she is still having

problems with her neck and still having some problems with

her shoulder.  (T. 24) The claimant testified that before

her neck surgery, she experienced pain down her arm to her

fingers but now the pain does not extend below her elbow. 

(T. 31)

The claimant last worked on approximately May 12, 2007. 

(T. 20) The claimant received temporary disability benefits

through workers’ compensation from May 15, 2007, to about

August 20, 2007.  (T. 26) The claimant testified that she

was denied short term disability coverage because she

received workers’ compensation.  (T. 33) The claimant

testified that she received long term disability
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compensation through her employer from August of 2007 to

January of 2009.  (T. 35) The claimant testified that she

began receiving Social Security benefits in February of 2009

at which point she began sending back her long term

disability checks.  (T. 36) 

Since the claimant contends that she sustained work

related injuries to her neck and shoulder which were not

caused by specific incidents, this claim is governed by the

provisions of 11-9-102(4)(A)(ii) which states in relevant

part:

(4)(A) "Compensable injury" means:

(ii) An injury causing internal or external physical
harm to the body and arising out of and in the course
of employment if it is not caused by a specific
incident or is not identifiable by time and place of
occurrence, if the injury is:

(a) Caused by rapid repetitive motion. Carpal tunnel
syndrome is specifically categorized as a compensable
injury falling within this definition; [or]

(b) A back or neck injury which is not caused by a
specific incident or which is not identifiable by time
and place of occurrence[.]

The test for determining whether an injury is caused by

rapid repetitive motion is two-pronged:  (1) the task must

be repetitive and (2) the repetitive motion must be rapid. 

Malone v. Texarkana Public Schools, 333 Ark. 343, 969 S.W.2d
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644 (1998).  Multiple tasks involving different movements

can be considered together to satisfy the “repetitive

element” of rapid repetitive motion.  Id.

A compensable injury must also be established by

medical evidence supported by objective findings.  Ark. Code

Ann. § 11-9-102(4)(D); Ark. Code Ann. § 11-9-102(16).  For a

gradual onset injury caused by rapid repetitive motion, and

for a gradual onset neck or back injury, the resulting

condition is compensable only if the alleged compensable

injury is the major cause of the disability or need for

treatment.  Ark. Code Ann. § 11-9-102(4)(E)(ii); Medlin v.

Wal-Mart Stores, Inc., 64 Ark. App. 17, 977 S.W.2d 239

(1998).

In the present case, as described above, the claimant

has experienced developed various neck and shoulder

conditions requiring treatment and causing disability. 

After reviewing the entire record, and for the reasons

discussed below, I find that the claimant has failed to

establish by a preponderance of the evidence that any of her

neck injuries involving the C4-5, C5-6, or C6-7 levels of

her spine arose out of her employment as a thumber for the

respondent.  I also find that the claimant has failed to
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establish by a preponderance of the evidence that her

diagnosed shoulder impingement arose out of her duties as a

thumber for the respondent.  I therefore find that the

respondents are not liable for the medical treatment or the

disability associated with the claimant’s neck problems or

with her shoulder impingement.  However, I find that the

claimant has proven by a preponderance of the evidence in

the record each of the requirements necessary to establish

that she sustained a compensable left shoulder labrum tear

injury.  Consequently, I find that the respondents are

liable for appropriate benefits for that condition.

The claimant has the burden of proof in establishing a

compensable injury.  The burden of proof the claimant must

meet is the preponderance of the evidence. Voss v. Ward's

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under

prior law, it was the duty of the Commission to draw every

legitimate inference in favor of the claimant and to give

the claimant the benefit of the doubt in making factual

determinations.  However, current law requires that evidence

regarding whether or not the claimant has met the burden of

proof be weighed impartially without giving the benefit of

the doubt to either party.  Arkansas Code Annotated §
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11-9-704(c)(4); Wade v. Mr. C. Cavenaugh's, 298 Ark. 363,

768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark. App. 196,

737 S.W.2d 663 (1987).

Here, Ms. Yarbrough has not offered into evidence any

expert medical evidence connecting her neck abnormalities to

her work, and she has failed to offer any persuasive

testimony as to how her job tasks in manipulating glove

material and using the sewing machine would have caused one

or more of the three levels of cervical abnormalities for

which Dr. Pace performed surgery on October 3, 2007, and on

December 31, 2007.  Consequently, the claimant has failed to

establish by a preponderance of the evidence that her

cervical problems arose out of her employment.

With regard to the claimant’s left shoulder problems, I

note that Dr. Young diagnosed and performed surgery on two

different conditions: an impingement for which he performed

arthroscopy and acromioplasty and a labrum tear which he

repaired.

As with her cervical problems, I find that the claimant

has failed to establish by a preponderance of the evidence

that her left shoulder impingement treated by Dr. Young

arose out of her employment with the respondents.  The
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claimant has not offered into evidence any expert medical

evidence connecting her diagnosed shoulder impingement in

2008 to her prior work, and she has failed to offer any

persuasive testimony as to how her job tasks of manipulating

glove material and using the sewing machine would cause a

left shoulder impingement with adhesions. 

I find, however, that the claimant did establish by a

preponderance of the evidence that the labrum tear treated

by Dr. Young in 2008 arose out of her employment.  In a

letter prepared less than three weeks after the August 15,

2008, labrum tear surgery, Dr. Young indicated that it is

very possible that the condition developed over a period of

working in the glove factory.  (C. Exh. 1, p. 43) In her

hearing testimony, the claimant explained that the cow

leather material used to make gloves is very tough. (T. 14)

In order to properly sew on the thumb she was required to

match three separate notches. (T. 12) In order to use a

sewing machine to sew her strip onto the glove, the claimant

would guide the pieces with her right hand, but use pulling

and pushing motions with her left hand to make the pieces

fit together properly to be sewn.  (T. 14-15) The claimant
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demonstrated at the hearing her shoulder movement required

for pushing and pulling.  (T. 45)

In response to a letter from the claimant’s attorney

dated December 9, 2008, Dr. Young handwrote “appears to be

due to work” and checked “yes” to the question “Whether the

Claimant’s work related injury is the major cause of the

impairment.”  (C. Exh. 1, p. 48) Dr. Young also indicated

that his opinion is stated within a reasonable degree of

medical certainty. (C. Exh. 1, p. 48) 

I find that Dr. Young’s opinion on causation is

entitled to great weight under the circumstances.  Dr.

Young’s expert medical opinion is the only expert medical

evidence addressing the cause of the claimant’s labrum tear,

and Dr. Young’s written opinion does not appear on its face

to be based on any material mistake of fact.  

In according great weight to Dr. Young’s opinion, I

note that Dr. Young indicated in his earlier September 5,

2008, letter that the claimant situation could also be

caused by an acute process.  (C. Exh. 1, p. 43) I also note

that a plain X-ray performed on March 10, 2008, showed no

obvious tear of the labrum.  (C. Exh. 1, p. 33) Dr. Young’s

comment about a possible acute process in combination with
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the lack of an observed labrum tear on the March 10, 2008,

X-ray could certainly support an inference that the

claimant’s labrum tear occurred after March 10, 2008, i.e.,

long after the claimant last worked in May of 2007. However,

Dr. Young’s own March 10, 2008, report reiterates the

negative X-ray finding and notes that the claimant no longer

worked in the glove factory.  (C. Exh. 1 p. 32) Because the

record indicates that Dr. Young was aware of the negative X-

ray finding from March of 2008 when he rendered his opinion

on causation in December of 2008, I accord greater weight to

Dr. Young’s expert medical opinion than the weight I accord

the negative X-ray finding from March of 2008.  Based on Dr.

Young’s opinions cited above, I also find that the claimant

has also established by a preponderance of the evidence that

her work related labrum tear was the major cause of her

medical treatment for the labrum tear injury.  (C. Exh. 1,

p. 48)

I also find that the claimant’s labrum injury is

established by medical evidence supported by objective

findings.  Although Dr. Young’s and Dr. Rudder’s August 15,

2008, surgical report is not in the record, Dr. Young’s

reports from September 5, 2008, and from November 24, 2008,
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reference the labrum repair procedure.  I infer from these

references that Dr. Young objectively observed a labrum

abnormality during surgery on which to perform his repair

procedure with Dr. Rudder.

I also find that the claimant has established by a

preponderance of the credible evidence that her left

shoulder labrum injury was caused by rapid and repetitive

motion.  The evidence establishes that the claimant worked

four 9-hour days per week with a 4-hour work day on Friday

to reach forty hours.  (T. 12) She received two 15-minute

breaks and a 30-minute lunch.  (T. 12) She met or exceeded a

daily quota of 23 bundles containing 48 gloves each, for a

minimum of 1,104 gloves per 8½ hours of work, or no more

than 28 seconds per glove [(8.5x60x60)/(48x23)].  As

discussed above, the claimant engaged in a pushing motion or

a pulling motion to stretch the leather using her left hand,

elbow and shoulder to align the notches to sew the thumb

onto the glove in the proper configuration.   

The Arkansas Court of Appeals summarized the Court’s

previous analysis as follows in determining whether work

duties are properly classified as “rapid repetitive motion”
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in Holland Group, Inc. v. Hughes, 95 Ark. App. 369, 237

S.W.3d 120 (2006):

In determining whether a worker's injury was the result
of repetitive and rapid motion, the appellate courts
have required some showing of how rapidly the
repetitive actions were performed. See Hapney v. Rheem
Mfg. Co., 342 Ark. 11, 26 S.W.3d 777 (2000)
(Commission's denial of benefits reversed where
movements repeated every twenty seconds); Parker v.
Atlantic Research Corp., ___ Ark. App. ___, ___ S.W.3d
___ (June 30, 2004) (where the Commission found that
appellant's job duties fell within the meaning of rapid
repetitive motion, considering the multiple tasks that
she was required to perform at high volume and with
quick and fast movements in a repetitive nature over
the course of a sometimes ten-to-twelve hour shift, six
to seven days a week, there was substantial evidence to
support the Commission's finding that appellant's job
duties required rapid repetitive motion); Boyd v. Dana
Corp., 62 Ark. App. 78, 966 S.W.2d 946 (1998) (a series
of repetitive motions, performed 115 to 120 times per
day separated by periods of only 1.5 minutes,
constituted rapid motion within the meaning of the
statute); High Capacity Prods. v. Moore, 61 Ark. App.
1, 962 S.W.2d 831 (1998) (movements repeated every
fifteen seconds found to be sufficiently "rapid").

In light of the Court’s finding in Hapney that

repetitive motions performed once every 20 seconds were

performed rapidly, I find the claimant in the present case

likewise engaged in rapid and repetitive shoulder motion

where she produced gloves at a rate of at least one glove

every 28 seconds using pulling and pushing motions with her
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left upper extremity to stretch the leather into the proper

alignment.  

Injured employees have the burden of proving by a

preponderance of the evidence that medical treatment is

reasonably necessary for treatment of the compensable

injury.  Ark. Code Ann. § 11-9-705(a)(3); Jordan v. Tyson

Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995).  What

constitutes reasonably necessary medical treatment is a

question of fact for the Commission.  Gansky v. Hi-Tech

Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996); Air

Compressor Equipment v. Sword, 69 Ark. App. 162, 11 S.W.3d 1

(2000).

In the present case, I find that the treatment which

Dr. Young provided the claimant for her labrum tear

beginning with the repair on August 15, 2008, was reasonably

necessary for treatment of the claimant’s compensable labrum

injury.  In this regard, I note that a clinic note dated

January 5, 2009, indicates that the claimant was at that

time doing much better, and post-surgical improvement is a

proper consideration in determining whether the surgery was

reasonable and necessary.  Winslow v. D & B Mechanical

Contractors, 69 Ark. App. 285, 13 S.W.3d 180 (2000).
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Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

In the present case, I find that the claimant has

failed to prove by a preponderance of the evidence that she

was disabled from working for any period after she left work

specifically as a result of her left shoulder labrum injury. 

In this regard, I note that the claimant was placed in off

work status throughout the period that she was treated for

her C5-6 cervical condition, when she was treated for her

C3-4 and C4-5 cervical condition, and when she was treated

for her shoulder impingement.  As discussed above, I find

that the claimant has failed to prove that the respondents

are liable for benefits for these conditions.  The claimant

has not offered into the record any evidence that she was

ever released to return to work after her surgeries for
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these non-compensable injuries, and she has not offered into

the record any evidence that she was ever taken off work by

any physician specifically for the labrum injury for which

she began to receive treatment in August of 2008.  Under

these circumstances, the claimant has failed to prove by a

preponderance of the evidence that she experienced either a

period of temporary total disability or a period of

temporary partial disability attributable to her labrum tear

injury at any time after she last worked in May of 2007, and

continuing through the date of the hearing held on

September 8, 2009.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employer/employee/carrier relationship existed
at all relevant times.

2. The claimant’s alleged work-related neck injury is
controverted in its entirety. 

3. Some medical benefits were paid on the claimant’s
alleged shoulder injury.  

4. The claimant's average weekly wage of $220.06
entitles her to benefits for temporary total
disability and/or permanent partial disability at
the rate of $147.00 per week.

5. The claimant has failed to establish by a
preponderance of the evidence that she sustained a
compensable neck injury.
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6. The claimant has failed to establish by a
preponderance of the evidence that her shoulder
impingement diagnosed and treated by Dr. Young was
a compensable injury.

7. The claimant established by a preponderance of the
evidence that she sustained a compensable labrum
tear in her left shoulder.

8. The claimant has failed to establish by a
preponderance of the evidence that she experienced 
any period of temporary total disability or
temporary partial disability attributable to her
left shoulder labrum injury for any period from
when she last worked in May of 2007 and continuing
to the date of the hearing on September 8, 2009.

9. The claimant has established by a preponderance of
the evidence that the treatment provided by Dr.
Young for her labrum injury beginning on
August 15, 2008, is reasonably necessary for
treatment of that compensable injury.

10. Because I find that the claimant did not sustain a
compensable cervical injury, I find that the group
medical insurer that paid for the claimant's
cervical treatment does not have a subrogation
interest in the award of medical benefits herein
for the claimant’s compensable left shoulder
labrum injury.

11. Because I find that the claimant has failed to
established by a preponderance of the evidence
that she has experienced any identifiable period
of temporary total disability through the date of
the hearing held on September 8, 2009, that is
attributable to her compensable labrum injury, I
find that the long term disability insurer who
paid the claimant long term disability ending in
January of 2009 has no subrogation interest with
regard to the benefits awarded.
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AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


